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EDITORIAL:
Dear Esteemed Readers,
We are pleased to share our newsletter, covering the direct tax cases and important circulars and
notifications.
In our Tax Controversy segment, we have discussed the eligibility of deduction u/s 80IB(10) of the
Act on pro-rata basis i.e. allow ability of the claim for the work completed until the prescribed time
period. We are sure you will find this article giving a detailed analysis of judicial pronouncements on
the interesting subject.
We have digested a significant decision of the Apex Court, wherein the court has ruled that the
assessment on non-existent company is invalid and is not a defect curable under section 292B. One
of the reasons for such a finding was that the AO was informed of the amalgamation of the assessee
as a result of which the assessee standing dissolved without being wound up.
We have also covered an important decision of the MadrasHC,wherein the court has allowed the
claim of expenses holding that the business was set up and held that non-commencement of
commercial operations cannot mean that the business was not set-up. It thus distinguished the date
of commencement of business with the date of set-up of business. In yet another important
decision, the Bombay HC held that interest liability under section 234C can be waived for transferee
company, since the demerger was approved beyond the prescribed due dates for payment of
instalments of advance tax.
Businesses are now global in their operations and have the choice of setting up business in various
jurisdictions including tax heaven countries. This has led to litigation with the Tax department
holding that certain arrangements are entered into to evade tax. In one such case, the Ahmedabad
ITAT held that till the time the arrangement entered into is not illegal and does not, apparently,
seem to be entered into as a colourable device, it cannot be said to be a tax evasion measure. The
Bangalore ITAT, in another decision, had decided on the vexed issue of the thin capitalization rules,
wherein ITAT concluded that the CCDs were considered to be a debt only for pre-conversion period
and hence, interest on such CCDs can be allowed as deductible expense. The Bangalore ITAT, in yet
another decision, has given its’ finding on the most litigious issue often faced by the Tax Payers
which is the applicability of TDS on entries reversed subsequently. The ITAT held that there is no
requirement to deduct tax, where the amount payable is subsequently reversed & it has been
backed by supporting documentations
The coverage of key decisions rendered by various courts and direct tax appellate authorities have
been compiled and presented for understanding, in the usual manner.
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As always, we look forward to your feedback and comments which would enable us to further
enhance the content of the newsletter.
Happy Reading!
Yours Sincerely,
Knowledgeware Team
B. K. Khare &Co.
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ARTICLES:
Tax Controversy:
In this edition of the Tax Controversy we analyze some issues plaguing claims for deduction u/s
80IB(10) of the Income Act 1961. This section has seen its fair share of controversy.
S 80IB(10) allows deduction for profits derived by an undertaking developing and building housing
projects approved (for the present purpose) before 31st March 2008. Deduction is allowable in
respect of housing projects which satisfy prescribed conditions dealing with commencement of
development and construction and completion of such construction. There are other conditions also
as regards size of the plot of land, maximum size of the built-up area, built-up area of shops and
other commercial establishments included in the housing project as also conditions relating to
allottees.
The Pune Bench of the ITAT in the case of M/s Namrata Developers1 was dealing with a case where
the assessee had claimed deduction u/s 80IB(10) on pro rata basis in respect of profits from
construction of a Club House in a housing project. The ITAT held that since the construction of the
Club House was completed within the required time frame, the assessee was entitled to deduction
u/s 80IB(10), on a pro rata basis, though the rest of the housing project was not completed. In
allowing deduction in respect of Club House the ITAT relied on the decision of the Bombay High
Court in the case of Hindustan SamuhAwas Ltd. wherein it was held that, in case application was
made in time before the local authority even though no completion certificate was actually received,
that would be sufficient compliance with the requirements of the section.
The Chennai Bench of the Tribunal in the case of Sanghvi and Doshi Enterprise2 was similarly
concerned with the issue of pro rata deduction.
In this case, the objection of the Revenue to the claim was that the built-up area of certain flats far
exceeded the statutory limit of 1500 sq.ft., either individually or on a combination of two dwelling
units or inclusion of exclusive terrace area. There was a dispute between the two Honorable
Members of the Bench whether deduction should be allowed even though some units exceeded the
built-up area of 1500 sq. ft. The learned Vice President (Accountant Member) held that deduction
u/s 80IB(10) should be allowed in respect of those flats having built-up area not exceeding 1500 sq.
ft. He further held that deduction should be allowed in respect of flats satisfying all conditions only if
the total built-up area of all the flats measuring more than 1500 sq. ft. did not exceed 10% of the
total built-up area of the project. In doing so, the Honorable AM followed a decision of the Calcutta
High Court upholding pro rata deduction. The learned Judicial Member however held that even if the
built-up area of one flat in the project exceeded 1500 sq.ft., no deduction u/s 80IB(10) was allowable

1
2

ITA 1974 to 1976/PN/2016
ITA 259-260/Mds/2010
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for the entire project; he disapproved the concept of pro rata deduction. He too relied on certain
precedents which, according to him, were binding in nature.
The learned Third Member, supported the view of the learned Vice President, preferring to follow
the decision of the Calcutta High Court relied upon by the Hon. Vice President, being the only
decision available on the subject.
The view that emerged after the order of the learned Third Member was that the assessee was
entitled to deduction u/s 80IB(10) in respect of profits derived from residential units having built-up
area not exceeding 1500 sq. ft.; in respect of units having built-up area in excess of 1500 sq. ft the
assessee was not so entitled; it was not as if the entire housing project became disentitled. The
learned Third Member however disagreed with the AM on the subject of 10% limited by following
the decision of the Bombay High Court in the case of Bramha Associates.
On the other hand, the Panaji Bench of the ITAT in the case of Model Constructions Pvt.3 Ltd rejected
the theory of pro rata deduction u/s 80IB(10) holding that the scheme of the section did not provide
for the same.
The Bombay High Court, by its order dated 20th August 2019, in the case of Maitri Associates has
admitted the Revenue’s appeal on the substantial question of law dealing with pro rata deduction
u/s 80IB(10).
Another controversy, concerning s 80IB(10), has reached the Supreme Court, in the case of Global
Estates. The SC has admitted the SLP of the assessee and has directed stay of the decision of the
Madhya Pradesh High Court (Jabalpur Bench)4 where the HC had held that, as the completion
certificate was issued after March 31 2008 the project was not entitled to deduction u/s 80IB(10).
In that case the assessee had applied for completion certificate on 16.1.2008 which was issued by
the local authority only on 4.5.2010 without reference to the said application made prior to March
31 2008. However, on 23.3.2011, the local authority had clarified that the project was, in fact,
completed on 27.2.2008.
The HC, after exhaustively examining the decisions on the subject, including those of the SC, took a
strict view of the subject and held that, where the certificate by local authority is issued after March
31 2008, even noting completion of the project before the cut-off date, no deduction u/s 80IB(10)
was available. It held that the certificate granted by the local authority must bear the date of having
been issued before the cut-off date.
Interestingly, the HC noted the decision of the SC in the case of Sarkar Builders5 in which it was
noted that the basic objective of s 80IB(10) was to encourage developers to undertake housing
3

ITA 415/PNJ/2015
ITA 40 of 2012 in the case of Global Reality
5
277 CTR 301
4
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projects for weaker sections of the society. In that case, the SC had held that ‘it is a cardinal principle
of interpretation that a construction resulting in unreasonably harsh and absurd results must be
avoided’.
The present relevance of these two controversies lies not only in the fact that these controversies
would be finally resolved but also in the fact that it would once again involve application of the
principles of interpretation of statutes, especially those dealing with beneficial provisions.
The SC in the case of Bajaj Tempo6 has laid down that a provision in a statute granting incentives for
promoting growth and development must be liberally interpreted.
A five member Constitution Bench of the Supreme Court in the case of Dilip Kumar & Company &
Others7 has held that an exemption notification should be interpreted strictly; the burden of proving
applicability would be upon the assessee. When there is ambiguity in interpretation of an exemption
notification, which is subject to strict interpretation, the tax payer cannot claim that the benefit of
such ambiguity must be interpreted in its favor; it must be interpreted in favor of the revenue.
The SC overruled its decision in the case of Sun Exports in which it was held that a tax exemption
provision must be interpreted so as to benefit the tax payer.
The issue of strict or literal interpretation of taxing statute has always been a vexed issue. Literal
interpretation means applying the provision by reading the plain language thereof.
The SC held that the purpose of interpretation of a statute is to know the intention of the
Legislature; whether the Legislature intended to exclude the operation of the law in a given case;
whether the legislature intended to give discretion to the enforcing authority while applying the law.
The Court has to choose the intention of the Legislature while interpreting a statute. The SC held
that in applying the plain meaning, any hardship or inconvenience caused, is no basis for altering the
words of a statute. It however held that where interpretation results in absurdity and anomaly, the
Court can explain the true intention of the Legislature. The Court however held that merely
juxtaposing ‘strict’ with ‘literal’ interpretation would result in ignoring the important aspect of
‘apparent legislative intent’.
The Court concluded that an exemption notification must be conferred only on those who
demonstrate that a case for exemption squarely falls within the parameters laid down in the
notification and that the claimant satisfies all the conditions precedent for claiming the exemption. It
held that in a taxing statue, charging, computation and exemption sections should be interpreted
strictly. In the case of ambiguity in a charging section, the benefit should go to the tax payer but, in
the case of an exemption section, it should be interpreted in favor of the revenue. The Court noted
the view that the question whether a subject falls within an exemption clause or notification has to
6
7

196 ITR 188
Civil Appeal No. 3327 of 2007
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be interpreted strictly; once this hurdle is cleared, the statute must receive a wider and liberal
interpretation.
It would appear that tax payers who have undertaken development and construction of housing
projects, which satisfy the ‘apparent legislative intent’, could be said to have crossed the first hurdle
of strict interpretation and hence deserve to succeed by application of wider and liberal
interpretation.
In the subject cases dealing with deduction u/s 80IB(10), on facts, in our opinion, tax payers should
succeed.
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SUPREME COURT
Assessment on non-existent company is invalid and is not a defect curable under section 292B
Facts & Issue:
The assessee is a joint venture between Suzuki Motor Corporation (SMC) and Maruti Suzuki India
Limited (MSIL). The shareholding of the two companies in the assessee was 70% and 30%
respectively. The sequence of the events was as under:
Date
November
28, 2012
January 29,
2013
April 2, 2013
September
26, 2013
January 22,
2016
March
11,
2016
April
12,
2016

Event
The assessee viz. SPIL (Suzuki Power train India Limited) filed its return of income
in its own name when no amalgamation had taken place
The HC approved the scheme of amalgamation between the assessee and Maruti
Suzuki India Limited (MSIL) retrospectively with effect from April 1, 2012
MSIL intimated the AO of the factum of amalgamation
Notice under section 143(2) was issued to the assessee. MSIL participated in the
assessment proceedings through its authorised representatives and officers.
TPO passed an order under section 92CA(3) making an adjustment on the royalty
paid by the assessee
A draft assessment order was passed in the name of the assessee

MSIL as successor in interest of the assessee filed its objections in prescribed
Form 35A signed by its Managing Director and CEO before the DRP. The grounds
of objections before the DRP did not allude to the objection that the draft
assessment order was passed in the name of SPIL or that this defect would render
the proceedings invalid
October 14, DRP issued its directions in the name of MSIL as successor in interest of assessee
2016
SPIL upholding upward transfer pricing adjustment made by the TPO
October 31, Final assessment order was issued in the name of the assessee viz. SPIL
2016

Aggrieved by the final assessment order, the assessee filed an appeal before the ITAT. The assessee
raised the ground that the assessment proceedings were continued in the name of the non-existent
or merged entity SPIL ( the assessee) and thus, the final assessment order passed in the name of the
assessee was void ab initio. The ITAT set aside the final assessment order holding the order to be
void ab initio. The HC affirmed the decision of the ITAT by following its own earlier decision in the
case of the assessee for the preceding year.
Against the above HC order, the revenue filed a Special Leave Petition before the Honourable SC.
Contentions of the Assessee:
The assessee contended that upon a scheme of amalgamation being sanctioned, the amalgamated
company is dissolved without winding up, in terms of section 394 of the Companies Act, 1956. The
amalgamated company cannot thereafter be regarded as a ‘person’ in terms of section 2(31) of the
Act against whom assessment proceedings can be initiated and an assessment order can be passed.
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The assessee relied on the following decisions, wherein it was held that if a statutory notice is issued
in the name of a non-existent entity, the entire assessment would be a nullity in the eyes of law:
(a) CIT vs. Intel Technology India (P) Ltd. (2016) 380 ITR 272 (Kar)
(b) PCIT vs. Nokia Solutions & Network India (P) Ltd. (2018) 402 ITR 21 (Del)
(c) Spice Entertainment vs. Commissioner of Service Tax 2012 (280) ELT 43 (Del)
Further, the assessee also argued subsequent to the amalgamation becoming effective and despite
the fact of the amalgamation having been brought to the notice of the AO, that that a notice to the
amalgamating company is void ab initio. In this regard, the assessee placed reliance on the following
decisions:
(a)
(b)
(c)
(d)
(e)

BDR Builders and Developers Pvt. Ltd. vs. ACIT (2017) 397 ITR 529 (Del)
Rustagi Engineering Udyog (P) Ltd. vs. DCIT (2016) 382 ITR 443 (Del)
Khurana Engineering Ltd. vs. DCIT (2014) 364 ITR 600 (Guj)
Takshashila Realties (P) Ltd. vs. DCIT (2017) 77 taxmann.com 160 (Guj)
AlameluVeerappan vs. ITO (2018) 257 Taxman 72 (Mad)

Contentions of the Revenue:
The Revenue argued that the HC was not justified in quashing the final assessment order under
section 143(3) only on the ground that the assessment was framed in the name of the amalgamating
company, which was not in existence, ignoring the fact that the names of both the amalgamated
company and amalgamating company were mentioned in the assessment order.
The Revenue distinguished the Delhi HC decision in case of Spice Entertainment vs. Commissioner of
Service Tax (supra), wherein the final assessment order only referred to the name of the erstwhile
entity, which was non-existent and there was no reference to the resulting company. In the present
case, the name of both the amalgamating and amalgamated companies were mentioned in both the
draft and final assessment orders.
The Revenue placed reliance on the Delhi HC decision in Skylight Hospitality LLP vs. ACIT (2018) 405
ITR 296, wherein the HC held that the defect in recording the name of a non-existent company in a
notice under section 148 was a procedural defect or mistake curable under section 292B, since no
prejudice is caused to the assessee. This decision had distinguished its own decision in the case of
Spice Entertainment vs. Commissioner of Service Tax (supra) on the ground that in that case even
the final assessment order was in the name of a non-existent company.
Observations & Ruling of the SC:
The SC held that the AO was informed of the amalgamation of the assessee with MSIL and as a result
the assessee standing dissolved without being wound up. The assessee having ceased to exist as a
result of the approved scheme of amalgamation the jurisdiction notice could not have been issued in
the name of nonexistent entity. The basis on which jurisdiction was invoked was fundamentally at
odds with the legal principle that the amalgamating entity ceases to exist upon the approved
scheme of amalgamation. Participation in the proceedings by the appellant viz. MSIL in the
circumstances cannot operate as an estoppels against law. This position was evident from the ruling
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of co-ordinate bench of this court in case of Spice Enfotainment (Civil Appeal No.285 of 2014), which
had been followed in the assessee’s own case for the preceding year.
The SC observed that the co-ordinate bench of this court in case of Skylight Hospitality LLP (SLP (C)
No. 7409/2018) was dismissed in light of the peculiar facts of the case in that mention of wrong
name in the notice was mere clerical error , capable of being corrected under section 292B. Thus,
the SC noted that there was no conflict between the decisions on Spice Enfotainment and Skylight
Hospitality LLP.
Citation:
Pr.CIT vs. Maruti Suzuki India Limited [Reported in TS-429-SC-2019]
Our Comments:
The above decision is a welcome respite to the assessees and reconciles the apparently conflicting
views taken in the cases of Skylight Hospitality LLP and Spice Enfotainment (supra). The Hon’ble SC
has distinguished the decision in Skylight Hospitality by pointing out that substantial and affirmative
material and evidence on record clearly showed that issuance of notice in the name of dissolved
entity was a rectifiable clerical mistake. Thus, in reconciling the apparently contrary views, the
Hon’ble SC has given due weight age to the language used in section 292B, which states that
technical or venial defect in a notice, summons or other proceedings do not vitiate notice, summons
or other proceedings if they are in substance and effect in conformity with or according to the intent
and purpose of the Act.
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HIGH COURT
Interest liability under section 234C can be waived for transferee company, since the demerger
was approved beyond the prescribed due dates for payment of instalments of advance tax
Facts & Issue:
Samruddhi Cement Limited (‘Samruddhi’) was incorporated on September 4, 2009 as a subsidiary of
Grasim Industries Limited. A scheme of demerger of Grasim’s business into Samruddhi was framed,
which envisaged October 1, 2009 as the appointed date. The scheme was approved by the Madhya
Pradesh and Gujarat High Courts on March 31, 2010 and June 6, 2010, and the effective date was
May 18, 2010. The scheme provided that post October 1, 2009, Grasim Industries would continue to
operate its cement business in trust for and on behalf of the Samruddhi. The scheme also provided
that all taxes paid by Grasim Industries on the profit of its cement business arising on and after
October 1, 2009 would be deemed to have been paid by Samruddhi.
Samruddhi filed its Return of Income for AY 2010-11, declaring income under section 115JB of the
Act, which was assessed at Rs. 931.70 crores.Samruddhi had not paid advance tax installments
falling due on June 15, 2009 and September 15, 2009. The question of charging interest on nonpayment of advance tax of two instalments, therefore, arose. Samruddhi contended that such
advance tax was not deposited on account of impossibility. Citing Circular of CBDT (‘Circular’) dated
June 26, 2006, Samruddhi filed an application dated May 11, 2012 before the Chief Commissioner of
Income-tax, seeking waiver of interest. The Principal Commissioner rejected the application on the
ground that necessary conditions for waiver of the interest provided in the CBDT Circular were not
fulfilled. The said order was challenged before the Hon’ble High Court.
Contentions of the Revenue:
The Revenue argued that the crucial requirement of applicability of the Circular was that the income
in question should neither be anticipated nor in contemplation. In the present case, both the
conditions were not satisfied. The scheme of demerger was already framed which envisaged transfer
of cement business of Grasim to Samruddhi.
Further, the Commissioner contended that the Circular for waiver of interest was applicable only in
case where the assessee itself has paid the advance tax and there was a shortfall in the payments
made in the earlier instalments. In the instant facts, Samruddhi had only taken credit for the 3rd and
4th instalment of advance tax paid by Grasim Industries Limited in accordance with the Scheme of
Demerger. Hence, the Revenue contended that the Circular was not applicable in the instant facts.
Contentions of the Assessee:
The assessee contended that Samruddhi was not in existence when the first instalment of June 15,
2009 had fallen due. By the time of second instalment of September 15, 2009, the company had just
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come into existence. The proposal for acquiring the cement business from Grasim had not yet been
finalised. In any case, the scheme of demerger was subject to approval by two High Courts. Till such
approvals were granted, the scheme would not come into existence. Various provisions made in the
scheme would not be effective. The assessee stated that in such cases, it would not be possible to
hold that the profit inquestion could have been anticipated or could have been under
contemplation.
Observations & Ruling of the HC:
The Hon’ble High Court held that as per law, any scheme of amalgamation, merger or demerger of
companies would have to be approved by the jurisdictional High Court. The effective date may be
one provided by the High Court in its order. The appointed date may be one envisaged in the
scheme or if any specification made in the order that may be provided by the High Court.
Necessarily, therefore, any such scheme would be approved having a retrospective effect. Till an
approval comes from the High Court, nevertheless, the scheme remains at the stage of proposal.
Under the circumstances, atbest, it can be stated that Grasim Industries Limited and Samruddhi
could have anticipated the demerger of the cement unit and that such demerger was also in
contemplation. However, accruing of income to Samruddhi could not be stated to be either
anticipated or under contemplation. One must draw a distinction between anticipation or
contemplation of demerger of the business from anticipation or contemplation of income.
Obviously, since it was Grasim Industries Limited and Samruddhi who had applied to the High Court
for approval of the demerger scheme, the scheme was under contemplation and, therefore,
approval anticipated. This does not mean that approval by the High Court was a certainty. Till the
approval was granted, Samruddhi could not have anticipated or contemplated flowing of the income
in its coffers. This would defeat the very purpose of the Circular issued by the CBDT.
The Hon’ble High Court observed that in the alternate event, where Samruddhi had paid advance tax
and the scheme of demerger was not approved, Samruddhi would have been able to claim the
refund, but Grasim Industries Limited would be charged interest for not depositing advance tax. On
the opinion of the Commissioner, that Samruddhi had not paid the advance tax, the Hon’ble High
Court ruled that the conclusion was based on fallacious considerations. Grasim Industries Limited,
Samruddhi and the ld. AO had treated the advance tax instalments paid by Grasim Industries Limited
as deemed to have been paid by Samruddhi. The Commissioner, therefore, was ruled to be in error
in pressing in service this clause of the Circular.
Thus, the Hon’ble High Court directed that interest under section 234C should be waived in terms of
the CBDT Circular.
Citation:
Ultratech Cements Ltd. (successor of Samruddhi Cement Ltd.) vs. CCIT [TS-473-HC-2019 (Mumbai)]
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Our Comments:
This judgment lays emphasis on the doctrine of impossibility. In the instant case, Samruddhi came
into existence only in September 4, 2019 and non-payment of advance tax for earlier instalment was
due to impossibility of performance. The Hon’ble High Court clarified on the benevolent CBDT
Circular dated June 26, 2006 titled ‘Waiver or Reduction of Interest’. Thus, the Court held that
imposition of interest was justified under sections 234B and 234C, save and except on income which
arose from retrospective operation of any statute, decision, etc. because in those types of cases,
assessee was unable to know and assess his income and pay advance tax accordingly.
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Levy of interest under section 234B upheld in case of Non-resident’s PE in India in respect of
receipts taxable in India
Facts & Issue:
B.J. Services Company Middle East Limited (the assessee), a UK based non-resident company, is
engaged in the business of providing services in connection with prospecting, extraction and
predication of mineral oil. The assessee filed its return of income offering income from its business
operation through PE in India for the A.Y. 2004-05. The assessee during the year, received interest
income on income-tax refund as agent of its technicians whose salary was debited by the assessee in
the accounts.
In the quantum proceedings the AO took the view that the said interest receipt is governed by the
provisions of Article 7 of the Indo UK DTAA which deals with taxability of income of PE and therefore
the interest income was taxable at the rate of 42% in India and not at 15% under Article 12 of the
India-UK tax treaty. The AO accordingly levied interest u/s 234 B of the Income Tax Act on the
shortfall in the payment of differential amount of tax.
The CITA and the ITAT confirmed the order of AO and Hon’ble HC also upheld the taxability of said
income at 42% and levy of interest u/s 234B in the quantum proceedings.
In another round of litigation by way of rectification proceedings the assessee sought rectification of
the assessment order passed by the AO on the plea that the order suffered from mistake of law
apparent from record as the assessee was not liable to pay advance tax on the said income as the
said income was liable for deduction of tax at source and the assessee could not be fastened with
liability to pay interest and tax. The CIT(A) set aside the order of AO upholding the contentions of the
assessee. In the second appeal before the ITAT, the ITAT held in favour of the Revenue that power of
rectification of mistake under section 154 is narrow and could not be invoked in cases where
mistake is established by a long drawn process of reasoning in respect of a point on which
conceivably two views are possible. The Hon’ble ITAT inter-alia, observed that deliberating on the
interest charged under Section 234B in an assessment order wherein there is no finding on the
nature of the assessee’s income and whether it is liable to TDS or not, is a debatable issue; and the
same cannot be rectified by way of an application under Section 154.
Aggrieved by the ITAT order, the assessee filed an appeal before the Hon’ble HC.
Contentions of the Assessee:
The assessee has taken a plea that where income is liable for Tax Deduction Source (TDS) viz.
interest income in assessee’s case then interest could not be levied u/s 234 B of the Act. The liability
to deduct tax at source was of the Income Tax department and therefore assessee cannot be faulted
for failure in payment of differential tax on the said income and fastened with the liability to pay
interest u/s 234 B on the shortfall in the payment of tax.

B.K. KHARE & Co
CHARTERED ACCOUNTANTS

Page 13

[KNOWLEDGEWARE AUGUST 2019]
Interest if any can be charged on the person liable to deduct tax at source as was held by the Full
bench of this Court in case of DIT & another vs. Maersk Co. Ltd. (2011) 1 U.D. 439 in which the
question of TDS liability and interest under Section 234 B had come up for consideration in the
context of provisions of Section 192 which deal with TDS on salary and the said provisions are in
parimateria with the provisions of Section 195 which are applicable to the assessee’s case. The
assessee also contended that levy of interest under section 234 B could be examined by the AO, if
such levy of interest was on account of any mistake apparent from the record.
Contentions of the Revenue:
The revenue has deducted tax at source form the interest on refund paid to the assessee. The
shortfall in the payment of tax liability of the assessee cannot be termed as failure on the part of the
payer, Income Tax Department to deduct tax at source.
The shortfall in the payment of advance tax on the part of the assessee has arisen due to lower rate
of tax of 15% considered by the assessee in respect of interest income on tax refund instead of the
applicable tax rate of 42% and therefore, the assessee is liable to pay interest on the shortfall in the
payment of advance tax.
Observations & Ruling of the HC:


Tax has been deducted at source by the payer viz. Income Tax department and there is no
failure to deduct tax at source.



On merits the issue in the extant appeal can be considered and decided instead of examining
it only in the light of scope of power of rectification under Section 154 as was done by the
ITAT.



The assessee’s liability to pay tax and consequently interest thereon under Section 234 B has
arisen consequent to difference in the rate of tax adopted by the assessee vis-à-vis rate of
tax applied by the AO to the interest income included under Income from other sources.



The difference in the tax rate has led to determination of higher tax liability on the assessee
and has as a consequence resulted in shortfall in the payment of advance tax. Accordingly,
interest under Section 234 B was attracted on the shortfall in the payment of advance tax.



TDS provisions in the context of provisions of Section 192 and applicability of interest levy
under Section 234 B which had fallen for consideration of Full Bench in the case of Maersk
Ltd. (supra) are not in parimateria with provisions of Section 195 and section 234 B in the
light of the aforesaid facts in the extant case and therefore earlier decision in Maersk (supra)
can be distinguished in the light of the aforesaid facts and circumstances.
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Citation:
B.J. Services Company Middle East Limited vs. DCIT [Reported in TS-443-HC-2019(UTT)]
Our Comments:
The Hon’ble HC has considered the issue from all the angles and given its decision on merits of the
issue without confining itself to examination of the scope of power of rectification under Section 154
of the Act. The decision has turned on the peculiar facts and circumspection is called for in applying
the ratio of the decision to issues of similar nature involved in other cases.
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Auction of the immovable properties for recovery of income-tax dues impermissible if barred by
limitation as per Rule 68B
Facts & Issue:
This Writ Petition challenged a sale proclamation issued by the Tax Recovery Officer and the public
auction advertisement issued by the Income Tax Department for sale of certain immovable
properties.
The Income-tax department had raised sizeable tax demands in the names of certain deceased
assesses in relation to AYs 1974-75 to 1999-00. The petitioner had claimed her share in the
properties left behind by the said deceased assesses, who had died intestate.
On August 19, 1997 and April 2, 1997 the department had placed six immovable properties under
attachment for unpaid tax dues.. Thereafter, the Department initiated steps for auctioning the
properties to recover the tax dues. On January 23, 2019, the heirs, including the petitioner, had
provided their consent for auctioning the said properties.. While providing her consent, the
petitioner had stated that no dues were outstanding as on March 23, 1984 since, on date, the
Department had issued a No Dues Certificate. Further, the Petitioner had also requested for waiver
of interest.
Pursuant to that, the Department published the auction notice on January 23, 2019, which was
challenged by the petitioner, among others, on the ground that the sale proclamation was barred by
limitation prescribed under Rule 68B of the Second Schedule to the Act.
Contentions of the Assessee:
The AR of the assessee drew attention to the provisions of Rule 68B and contended that the said
Rule permits sale of immovable property, for recovery of taxes, only within three years from the
date of the order giving rise to the tax dues. The AR relied upon various case laws to contend that
sale of immovable properties, after the expiry of the prescribed period, was impermissible.
The AR further submitted that the petitioner had not, in any event, given an unconditional consent
to the sale of the impugned immovable properties. It was further contended that, when the action
of the department had ex-facie become time barred, sale of the property, in defiance of the
statutory provisions, was not permissible.
Contentions of the Revenue:
The DR relied upon certain judicial decisions to contend that, once the Petitioner had consented to
the sale of immovable properties, she could not now challenge the action of the Department.
Observations of the HC:
The HC upheld that contention of the petitioner that, as per sub-rule (1) of Rule 68B, no sale of
immovable property could be made after the expiry of three years, from the end of the financial
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year in which the order giving rise to a demand, for the recovery of which the immovable property
had been attached, had become conclusive.
The HC also agreed that the said Rule was applicable to the attachments made prior to June 1, 1992,
when the said Rule was inserted.
The HC also agreed that, in the present case, the consent given by the Petitioner was not an
unconditional consent and that, in any event the question of limitation would go to the very root of
the matter and the auction was thus barred by limitation.
Citation:
SapanaCharudatt Ranadive v. ACIT [TS-425-HC-2019 (Bom)]
Our Comments:
The present decision of the HC confirms the position that the provisions of Rule 68B of the IInd
Schedule to the Act are binding on the department and the tax payer alike. Additional period for
sale is provided for only in certain circumstances.
The Rule has been amended by the Finance (No.2) Act 2019 to increase the period of limitation from
three years to seven years and also to empower the Board to extend the period for a further period
of three years.
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Reopening of assessment is not permissible on the basis of general information in public domain
and findings of inquiry commission based thereon which have not reached finality
Facts & Issue:
The writ petitioners (assessees) are mining concessionaires (lessees) carrying on business of mining
and production as well as export/trading of iron ore.
All assessees are traders and exporters or miners and processors of the ore.
Government of India, having regard to the alleged illegal mining, trading and exports of iron and
manganese ores appointed an inquiry commission under the Chairmanship of Retired Justice M. B.
Shah. The terms of appointment of the commission were to look into allegations of illegal mining
and the nature and extent thereof, identification as far as possible of persons responsible for the
same and the extent to which the regulatory systems failed to detect, prevent and punish offences
and persons responsible for the regulatory failure. The commission visited Goa and submitted three
reports giving its findings regarding the violation of statutes and other infirmities. The third report of
the inquiry commission gave the finding about illegal exports and prima facie under invoicing of
exports of ores by the mining lessees and exporters.
The first two reports of the commission were challenged before the Honourable Supreme Court vide
public interest litigation filed by Goa Foundation under Article 32 of the Constitution of India.
Honourable Supreme Court found that the term of lease including period of renewal had already
expired on 27th November, 2007 and held that mining by the lessees thereafter was illegal.
On coming to know about the finding of illegal mining activity and under invoicing of exports by the
mining lessees and exporters given in the third report of the inquiry commission, the AO issued
notices u/s 148 of the Act seeking to reopen the assessments for the A.Y. 2008-09.
Based on the findings of the Commission, the AO issued notices u/s 148 of the Act. The reasons for
reopening communicated to the assessees were as follows:
I.
II.
III.

There were under invoicing of exports
Alternatively, mining activity being held to be illegal the income ought to be assessed as
income from other sources and not as income from business
Escapement of income was on account of failure on the part of the assessees to disclose
fully and truly all material facts necessary for the assessment.

The assessees in response to the notice u/s 148 submitted that:



The business of mining and processing as well as trading and exports of ores was carried on
by the assessees for many years and was offered and assessed as income from business.
The assessees had well laid out process for exports closely monitored by a separate export
division and depending upon the business policies and customer requirements long term/
spot contracts were entered into an export prices were thus determined on the basis of
various factors
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Customers of the assessees were third parties unrelated to it and payments were received
through proper banking channels. Export duty was duly paid on the export prices agreed
between the parties.
The reopening sought for is purely on the basis of inquiry commission report and the
Department does not have in its possession any material/ information of its own.
From the reasons recorded and communicated it was clear that the Department is indulging
in fishing inquiry and does not have any reason to believe that income has escaped
assessment which could form basis of valid reassessment notice.

The Department in the rejoinder took the following stand:





under invoicing of exports was apparent and the assessees have failed to disclose their true
income earned on sale of ores.
That the averment by Union of India before the Honourable Supreme Court in the case of
first two reports of the commission that prosecution of the lessees would not be initiated
without giving opportunity to the lessees does not mean that action cannot be taken by
invoking provisions under the Income Tax Act.
Expenditure incurred by the assessee was for the purpose which was prohibited by law and
therefore was not an allowable deduction as per explanation to Section 37 (1) of the Act

Aggrieved by the aforesaid stand of the Department the assessees invoked writ petition before
Honourable Bombay High Court (Goa Bench).
Contentions of the Assessee:
In addition to the submissions made in response to notice u/s 148, the assessees contended that:










Reassessment is sought solely on the basis of inquiry commission report which is vitiated on
account of violation of principles of natural justice in which the assessees were not given an
opportunity to explain their case and being heard.
Report of the inquiry commission lacks finality and authoritativeness and lacks efficacy
either as legal finding or admissible evidence.
There is no direct nexus or live link between the so called information and the reason
recorded to form belief that income of the assessees has escaped assessment and that there
is failure on the part of the assessees to declare true income.
In the previous year relevant to the A.Y. 2008-09 or at the time of assessment, the
proceedings were on the basis that mining business and exports/ trading of ores was
perfectly legitimate.
Goa State subsequently renewed the leases and on the date of issue of notice for reopening,
there was valid lease in place.
Legality or otherwise of mining operations does not have any bearing on the nature of
income and income there from is taxable under business income.
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Contention of the Revenue:








The Shah Commission was an official commission appointed by the government and its
findings could very well form the information available to the Assessing Officer for formation
of belief that income has escaped assessment.
At the stage of issuing notice u/s 148, it is not necessary to demonstrate that under invoicing
of exports has led to escapement of income. What is required to be seen at the time of issue
of notice u/s 148 is that whether there is material for formation of belief that income has
escaped assessment and adequacy of material need not be scrutinized at that stage.
Since the mining business is held to be carried on illegally, the expenditure incurred for said
business which is prohibited by Law, is required to be disallowed in the light of the
explanation to provisions of Section 37(1) and entire gross income is taxable in the hands of
the assessee.
Income not earned in a disclosed transaction has to be treated as income from other
sources.

Observations & Ruling of the HC:
1.

2.

3.

4.

5.

The courts have to see in the first place that whether the AO had information in his possession
and as a result of such information, has a reason to form a belief that income has escaped
assessment. Information contained in the report of the commission by itself cannot be treated
as information available to the AO within the meaning of Section 147.
Reason recorded must have a rational connection with or relevant bearing on the formation of
belief. Rational connection postulates that there must be direct nexus or live link between the
material coming to the notice of the AO and the formation of his belief that income has escaped
assessment. Each and every material would not warrant formation of belief that income has
escaped assessment.
The AO must additionally believe that income has escaped assessment as a result of failure on
the part of the assessee to disclose fully and truly all material facts necessary for the
assessment.
The report of inquiry commission is merely an expression of opinion and lacks finality and
authoritativeness. The commission has noted the export prices charged by various exporters
available in public domain and it has drawn conclusion on that basis that differences in the
prices charged vis-à-vis the export prices charged by the assessees have led to under invoicing
of exports of ores. An opinion has been expressed by the commission by way of deductive
process and is not a primary fact. AO has to apply his mind to draw inference only from the
primary facts that income has escaped assessment.
The Counsel appearing for the Union of India made a statement on record that the Government
of India would not take any action against mining lessees or traders/ exporters only on the basis
of commission’s report without making an assessment of facts on its own and without giving
opportunity of producing evidence to the affected parties.
The report of the commission has not reached finality and neither constitutes binding
judgement nor definitive pronouncement.
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6.

7.

Entire case of the Department is founded on so called under invoicing of exports and it is not
possible in such a case to specify as to what information or particulars was the assessee
required to disclose in its assessment.
The inference of the AO that the exports were less than the market value is purely based on the
Commission’s report. It must be demonstrably shown that material used by the AO is
reasonably capable of formation of belief that income has escaped assessment.
Even if it is assumed that the mining activities were in violation of law it does not alter the
character of activity and income arising there from. No ground has been alleged in the notice
issued for reopening in relation to expenditure by the assessees for purposes prohibited by Law
was not allowable in the light of explanation to Section 37(1). Addition to/ substitution of/
deletion of reasons recorded by the AO is not permissible and no inference can be drawn by the
AO based on reasons not recorded by him.

Citation:
SesaSterlite Limited (Formerly known as Sesa Goa Limited)(TS-424-HC-2019(BOM))
Our Comments
The decision of Honourable High Court is of seminal importance that it has exercised rare writ
jurisdiction to set aside the notices issued u/s 148. Honourable Court has analyzed, considered and
discussed all the factual and the legal aspects in depth in the order.
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Non commencement of commercial operations does not mean non-set up of business
In a recent judgment, the HC deleted the disallowance made by the ITAT and rejected the ITAT’s
understanding that assessee’s business was not set up.
Facts & Issue:
The assessee company i.e. Daimler India Commercial Vehicles (P) Ltd. was incorporated for various
activities such as designing and developing commercial vehicles, R & D, sourcing of components in
domestic & global markets and construction of plant for manufacturing activity. During the
assessment proceedings the AO noted that the assessee had not commenced its commercial
operations of designing, manufacturing and sale of vehicles in the Indian market and disallowed
corresponding expenditure.
The assessee filed an appeal before the CIT(A) who allowed the claim. Being aggrieved the revenue
filed an appeal before the ITAT. The ITAT reversed the order of the CIT(A) and confirmed the
disallowance by holding that the assessee’s business was not yet set up.
Being aggrieved the assessee filed an appeal before the HC.
Contentions of the Assessee:
Before the HC the assessee contended that it had started R&D activity in connection with its
business. The assessee further contended that the business was already setup prior to the impugned
year. Activities such as R&D of designs, market survey & availability, sourcing of components,
construction of manufacturing facility etc. had been started by the assessee. All these activities were
in consonance with the objects specified in the assessee’s MOA and therefore expenses incurred by
assessee were in connection with its business and allowable.
Contentions of the Revenue:
Before the HC, Revenue contended that, R&D was only one of the activities of the company. The
main revenue generating activity i.e. manufacturing and sale of vehicles had not yet started.
Revenue further contended that, the assessee had earned income by way of interest, dividend,
foreign exchange gain etc and not by way of commercial activities and therefore, disallowance of
expenditure incurred by the assessee under the head operating expenses, financial expenses and
depreciation was justified.
Observations & Rulings of the HC:
On reviewing various documentary evidences, the HC held that, the business of the assessee was
already setup and the ITAT had exceeded its jurisdiction in holding that the business of the assessee
was not set up which was never the case of the AO. The AO had disallowed the expenditure on
account of non-commencement of commercial activities. The HC held that the ITAT was not
authorized to take back the benefit granted to the assessee by the AO that the business was not setup. The HC held that the ITAT cannot exceed its jurisdiction by ruling on a matter which was never

B.K. KHARE & Co
CHARTERED ACCOUNTANTS

Page 22

[KNOWLEDGEWARE AUGUST 2019]
argued before it. The HC observed that sufficient evidence was filed by the assessee before the AO
as well as the CIT(A) to establish that several of its activities had already commenced except the
activity of manufacturing and sale of commercial vehicles, which could be done only after the
construction was completed and the plant and machinery was installed. Accordingly, the HC allowed
the claim of the assessee.
Citation:
Daimler India Commercial Vehicles (P) Ltd V/s DCIT [TS-400-HC-2019(MAD)]
Our Comments:
Activities carried on in the impugned case are a bunch of activities which are interrelated to the
activity of carrying out its main commercial activity. Difference between setting up of business and
commencement of business is an important aspect to determine allow ability of business
expenditure incurred between the two dates.
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ITAT
Excess expenditure incurred by a trust in an earlier assessment year could be carried forward to
subsequent year, even in the event of delay in filing the tax return, undermining section 80 of the
Act.
Facts & Issue:
The assessee was a public charitable trust, engaged in educational activities. In the tax return, for
the AY 2012-13, filed on December 28, 2012, the assessee declared Nil income after claiming the
application of income as per Sections 11 and 12 of the Act. The assessee, inter-alia, claimed carry
forward of excess application of expenses, which the ld. AO disallowed by invoking the provisions of
section 80 of the Act.
Section 80 of the Act debars the carry forward and set off of losses as per sections 70 -74 of the Act,
if the tax return is not filed within the prescribed time limit. The ld. AO contended that the return
was filed after the prescribed due date of filing of tax return. The assessee, being aggrieved with the
order of the ld. AO, preferred an appeal before the ld. CIT(A). The ld. CIT(A) uphed the view taken by
the assessee. Aggrieved by the ld. CIT(A)’s order, the ld. AO preferred an appeal before the Hon’ble
ITAT.
Contentions of the Assessee:
The assessee contended that it had not been given an opportunity of being heard in response to the
show-cause notice issued by the ld. AO. Further, the assessee contended that it being a charitable
trust, the provisions of sections 70-74 are not applicable to it. The assessee sought to differentiate
between ‘loss’ and ‘excess of expenditure over income’.
Contentions of the Revenue:
The Revenue sought to invoke the provisions of section 80, which prohibits carry forward and set off
of losses in case of filing of return after the time-limit prescribed in section 139 of the Act.
Observations & Ruling of ITAT:
The Hon’ble ITAT relied upon the decision of the Hon’ble Apex Court in the case of CIT(Exemption)
vs. Subros Educational Society (303 CTR 1) and ruled that a trust is allowed to set off the expenditure
incurred in previous years against the income of the subsequent year. The Hon’ble ITAT held that
sections 70-74 of the Act were applied in relation to aggregation of losses and carry forward and
set-off of losses. Income of the trust being computed under sections 11-13 of the Act would not be
hit by these provisions. thus, the ITAT upehdl the view taken by the ld. CIT(A) and dismissed the
appeal preferred by the ld. AO.
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Citation:
CIT vs.Smt. Angoori DeviEducational & Cultural Society [TS-464-ITAT-2019(Delhi)]
Our Comments:
This judgment provides clarity and relief for charitable organizations who, for various reasons,
struggle to get their accounts finalized before the due date of filing of returns. The Hon’ble ITAT has
clarified that section 80 of the Act debars carry forward of losses of commercial businesses and was
not applicable to charitable trusts. Thus, charitable organizations are allowed to carry forward excess
expenditure in one year to subsequent years towards application of income, even if there is a delay
in filing the tax return in the year of incurring the excess of expense over income.
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Consideration received for granting rights to render BPO Services are not taxable, as there is no
permanent establishment in India
Facts & Issue:
Cummins Inc. (“assessee”) is a company incorporated in and a tax resident of the USA. It is a
conglomerate of complementary business units that design, manufacture, distribute and service
engines and related technologies. The assessee has a subsidiary in India, known as Cummins India
Ltd.
In FY 2007-08, the assessee received Rs. 20.18 crs from KPIT Cummins Global Solutions (“KPIT-GBS”)
in India, a wholly owned subsidiary of KPIT Cummins, pursuant to a Grant Agreement dated
17/07/2007, as consideration for grant of right to render Business Process Outsourcing (BPO)
services to Cummins group entities globally. The said services were earlier provided by the assessee
to the Cummins Group. The assessee claimed that the said receipt is in nature of business income,
however, not chargeable to tax in India as the assessee does not have any PE in India.
In the assessment proceedings, the AO held in the draft order that KPIT-GBSwas acting wholly for
the assessee company and KPIT-GBS formed a dependent agent PE in India in terms of KPIT-GBS,
who was rendering BPO services to other Cummins group companies on behalf of the assessee.
Hence, the business profits were chargeable to tax in India. However, the DRP did not concur with
the views expressed by the AO. The DRP noted that the employees of the assessee company were
actively involved in the process of rendering BPO services, which resulted into existence of a Service
PE under Article 5(2) of the DTAA between India and USA. Accordingly, the AO finalized the order
and made additions of 20.18 crs. Aggrieved by the order the assessee company preferred an appeal
to the ITAT.
Contentions of the Assessee:
The Ld. AR referred to the Grant agreement entered between the assessee Company and KPIT-GBS
to undertake outsourcing of the Cummins worldwide accounting and finance functions and other
processes. On the same date, Cummins and KPIT-GBS also entered into master service agreement
(BPO MSA) for KPIT GBS to perform a portion of the business processing activity as performed by the
assessee company. Based on the facts, the Ld. AR summarized as below:
i. Prior to 2007, the assessee was rendering BPO services to Cummins Group globally;
ii. On 17/07/2007, the assessee entered into the Grant Agreement with KPIT-GBS, under which rights
were granted to the later. In lieu of such rights, consideration of Rs. 20.18 crs was paid by KPIT-GBS
to the assessee;
iii. Pursuant to executing the Grant Agreement and BPO MSA, KPIT-GBS rendered BPO services to
various Cummins group entities, including the assessee in USA, for which separate bills were
raisedon them and the amounts were paid by the respective entities;
iv. KPIT GBS received Rs. 7 crs as income for rendering such services to Cummins Group, of which the
assessee paid Rs. 3.65 crs.
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Observations & Ruling of ITAT:
The ITAT held that the one-time payment received by the assessee, from KPIT-GBS for grant of right
to render BPO services to its group entities worldwide is a business receipt. However, the payment is
not chargeable to tax in India, as the assessee did not have a PE or a business connection in India.
The ITAT overturned the DRP’s contention and held that there was no material involvement of the
assessee’s employees for rendering the BPO services. On perusal of the relevant BPO MSA, which
provided for the rendition of BPO services by KPIT-GBS to Cummins Group, it stated that “CUMMINS
(which expression includes not only the assessee but all the worldwide Cummins group
entities)”.These expressions clarified that the agreement referred to the employees of all the
Cummins entities globally and not to the assessee alone, as was misunderstood by the DRP.
The ITAT clarified that the nature of revenue was not in dispute. The sum received for grant of rights
is chargeable as business income u/s 28(va) of the Act. The assessee company had also treated the
same as business receipt in its accounts. However, for any business income to be taxed in India,
there has to be a PE in India. The consideration received shall be taxed under the Act or as per DTAA.
As per Explanation 1 to section 9(1)(i) of the Act, only that part of the income as is attributable to the
operations carried out in India shall be deemed to accrue or arise in India. Also, Article 7 of the DTAA
provides that only profits to the extent attributable to the PE is taxed in the other state. Hence, in
the absence of PE, business income would escape tax net.
It was also stated that the Service PE is ordinarily constituted when the foreign enterprise renders
services in India to its customers and such services are rendered through its own employees or other
personnel. In the present case, there are no services whatsoever, which have been provided by the
assessee in India through its employees or other personnel for which a sum of Rs.20.18 crore was
received by the assessee. Hence, there is no service PE established in India and therefore, the
revenue is not chargeable to tax in India.
Citation:
Cummins Inc [TS-458-ITAT-2019(PUN)]
Our Comments:
The Income Tax Act, in particular Section 90 thereof, does not speak of the concept of a PE. This is
given only in DTAA. By virtue of Article 7(1) of the DTAA, the business income of companies which
are incorporated in the US will be taxable only in the US, unless it is found that they were PEs in
India, in which event their business income, to the extent it is attributable to such PEs, would be
taxable in India.
Article 5 of the DTAA set out hereinabove provides for three distinct types of PEs with which we are
concerned in the present case: fixed place of business PE under Articles 5(1) and 5(2)(a) to 5(2)(k);
service PE under Article 5(2)(l) and agency PE under Article 5(4).
Insofar as a service PE is concerned, the requirement of Article 5(2)(l) of the DTAA is that an
enterprise must furnish services “within India” through employees or other personnel.
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Provisions of sec 46(2) of the Income-tax Act, 1961 are applicable to calculate capital gains on
amount received on subsidiary’s liquidation
In a recent judgment, the Kolkata ITAT remanded back the case for recalculating the amount of
capital gains on account of the amount received by the assessee on liquidation of its subsidiary.
Facts & Issue:
The assessee company i.e. Turner Morrison Limited, received a sum on liquidation of its subsidiary
M/s Shalimar Singapore PTE Limited (SSPL) in Singapore. The assessee claimed long term capital loss
after reducing the indexed cost of acquisition. In the absence of adequate information from the
assessee the AO disallowed the said claim of long term capital loss. Being aggrieved, the assessee
filed an appeal before the CIT(A). After considering the facts of the case and the fact of
extinguishment of rights in the subsidiary, the CIT(A) deleted the said disallowance.
Being aggrieved the revenue filed an appeal before the Hon’ble ITAT.

Contentions of the Revenue:
Before the ITAT the revenue contended that, provision of sec 46 sub section (2) the applicable in the
present case. As per the said provisions, a shareholder who received money or assets on liquidation
of a company was liable to pay taxes under the head capital gains. The said section provides for the
mechanism to calculate the amount of such gains. The revenue further contended that no lower
authority had considered the issue in the light of the said provision and therefore the matter should
be remanded back to the AO for fresh assessment.
Contentions of the Assessee:
Before the ITAT the assessee contended that, there was no distribution of assets by the liquidated
company; the assessee received compensation for extinguishment of its interest in the shares of the
subsidiary and therefore sec. 46 was not attracted.
The assessee further contended that, since the amount was received in the earlier year the same
should be assessed in the earlier year and not in the current year.
Observations & Ruling of the ITAT:
The ITAT rejected the contention of the assessee as to non-application of sec. 46 in the impugned
case. The ITAT held that, since the assessee company had received money on liquidation, provisions
of sec 46(2) were clearly applicable and therefore amount of capital gains or loss is required to be
computed in the manner prescribed in the said provision. The ITAT also rejected the assessee’s
alternative contention of chargeability in earlier year as money was received in that year. The ITAT
held that, since the order of liquidation was passed in the year under consideration, capital gains or
loss was chargeable to tax in impugned year.
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Citation:
Turner Morrison Limited V/s DCIT [TS-441-ITAT2019(Kol)]
Our Comments:
S 46(2) deems the money received by a shareholder of a company on its liquidation, as reduced by
the amount to be treated as deemed dividend u/s 2(22)(c), as the full value of consideration for the
purposes of s 48. It is perplexing that the lower authorities had overlooked the provisions of s 46(2)
while computing the long term capital loss though, apparently, the assessee had not presumably
provided full details of the computation before the AO.
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Compulsorily Convertible Debentures (CCDs) not to be recharacterised as equity for treating
interest on CCD as dividend and denying deduction of interest on CCDs claimed under section
36(1)(iii)
Facts & Issue:
The assessee paid interest @ 15% Compulsorily Convertible Debentures (CCDs) to its three
associated enterprises during the AYs 2009-10 to 2013-14. These three international transactions in
respect of such interests paid were referred by the AO to the TPO. The TPO made adjustment by
adding back the interest paid on the CCDs by treating the said interest as dividend on equity shares
not eligible for deduction under the provisions of the Act. The AO passed order in conformity with
the order passed by the TPO.
Aggrieved, the assessee filed an appeal before the CIT(A) for AYs 2009-10 and 2013-14, wherein the
CIT(A) held that the CCDs were debt owed by the assessee and allowed the interest of 12.62% and
13.25% respectively instead of 15% as claimed by the assessee. The assessee approached the DRP
for the other assessment year viz. AY 2010-11, 2011-12 and 2012-13. The DRP for AY 2010-11
directed to determine the Arm’s Length Price (ALP) of interest on CCDs at LIBOR plus rate and
granted additional risk adjustment of 1%. For the remaining assessment years, the DRP upheld the
stand of the TPO.
Aggrieved, the assessee and the revenue filed appeals before the ITAT.
Contentions of the Assessee:


The assessee submitted that the TPO had jurisdiction confined to determination of arm’s
length price of an international transaction within the confines of methods prescribed for
computation of ALP. The TPO had not determined the ALP of the interest payments as per
the prescribed methods.



In the instant case there is an issue of Compulsory Convertible Debenture, which has been a
legally accepted and duly approved instrument by RBI. The inherent character of a CCD is
that it remains a debenture till such time it is converted in to equity at a future appointed
date. There is nothing to suggest that a Compulsory Convertible Debenture is an equity right
at the date of its issuance.



The TPO in the instant case has travelled beyond his statutorily prescribed role and
jurisdiction, whereby a conclusion has also been reached by way of re-characterizing
debenture as equity on the basis of non-existent presumed theory of Thin Capitalization.
Such a presumption cannot change the character of transaction.



The Finance Act 2017 introduced Section 94B in the Income Tax Act w.e.f. April 1, 2018. This
provision was introduced with the sole purpose of limiting interest deduction in certain
cases. Indian statute thus for the first time addressed the concerns thrown up in Thin
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Capitalization concepts abroad. Here too the Indian statute confined itself to only limit the
extent alone of the interest paid to the associated enterprise upon issue of a debt.


RBI itself has not only allowed and approved the issue of CCDs but has also allowed and
approved remittances to respective associated enterprises in the form of interest on these
CCDs at various points of time. Also, these CCDs have already been converted in to equity on
respective appointed dates and is in compliance with the RBI's directions and expectations in
this regard. The RBI policy was aimed at controlling fund inflow from aboard in the form of
debt. From the income-tax perspective, the Government had not said anywhere that a CCD
is equity even at the time of its inception and actual conversion into equity at the appointed
date.



The debentures had been raised in INR and therefore, the interest benchmarking had to be
done in PLR and not on the basis of LIBOR.

Contentions of the Revenue:


It would be necessary to first ascertain as to whether the amount of interest paid is in the
nature of 'interest' or not.



It is also necessary to find out in Transfer Pricing as to whether the assessee would have
been in a position to borrow amount as debt from third parties in the conditions in which it
exists visualizing that it is a standalone entity and not having any support from associated
enterprises. A company like assessee would not have been able to borrow such a huge
amount from an independent lender without offering any security by way of floating CCDs.



Borrowed Capital is 'Debt' and it is different from equity capital. On equity capital one
dividend is declared. Interest and dividend cannot be equated. Interest is deductible in
computation of income, whereas dividend is not. Therefore, unless the nature of funds
received by the Company is determined, it is difficult to say that amount paid in respect to
funds is interest or dividend.



The concept of Thin Capitalisation itself stems from the arm's length principle and therefore,
it will not be right to argue that thin capitalization rules are not applicable. Therefore, in
Transfer Pricing Analysis a debt may be characterized as equity investment, if under the
conditions existing in related party transaction no third party would have given loan. Once
the character of funds received by the Company from its AEs is determined as equity
investment, no interest is payable and accordingly, no interest is allowable on such
investment.



The revenue relied on the findings of the lower authorities.
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Observations & Ruling of the ITAT:


The ITAT concluded that the CCDs were considered to be a debt only for pre-conversion
period and hence, interest on such CCDs can be allowed as deductible expense.



Even if Thin Capitalisation principle is on statute book of the other country, no disallowance
can be made in India by applying this principle.



The ITAT referring to the RBI policy of 2007 and RBI Master Circular on Foreign Investment in
India dated July 2, 2007 and July 1, 2008, noted that the RBI policy was governed by future
repayment obligation in convertible foreign currency. Since CCDs did not have any
repayment obligation, RBI considered the same as equity for FDI policy. Such circulars in the
context of FDI policy of RBI are in a different context i.e. regarding future re-payment
obligations in convertible foreign currency and to have control over such future re-payment
obligations, the RBI is exercising strict and control so that such future re-payment
obligations does not go beyond a point and since in the case of fully convertible debentures,
there is no future re-payment obligation, the same was considered as equity for the purpose
of FDI policy. Any definition of a term is to be considered keeping in mind the context in
which such definition was given. This definition of convertible debentures given by RBI is in
the context of FDI policy to exercise control on future re-payment obligations in convertible
foreign currency.



The ITAT further observed that dividend cannot be paid on such convertible debentures in a
period before the date of conversion and such holders of CCDs cannot be granted voting
rights at par with voting rights of shareholders during pre-conversion period.



Since the lower authorities had not examined the issue of determination of ALP of interest
on CCds the said matter was restored on that aspect to AO/TPO for all of the years under
appeal

Citation:
CAE Flight Training (India) Pvt. Ltd. [Reported in TS-440-ITAT-2019(Bang)]
Our Comments:
It bears vital notice that the decision of Honourable Tribunal involves period viz. assessment years
prior to the insertion of and coming into effect of provisions of Section 94 B and Chapter X-A
General Anti Avoidance Rules (GAAR) viz. Section 95 to 102.
Section 94B, restricts the deduction of interest exceeding Rs. 1 cr. and allows the deduction of
interest on a debt issued by an associated enterprise to the extent of 30% of Earnings Before
Interest, Taxes, DepreciationorAmortisation (EBIDTA) of the assessee for the relevant previous year.
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The provisions of GAAR which have been effective from AY 2018-19 also bear vital notice. The said
rules declare certain transactions to be impermissible avoidance arrangements if they fail to satisfy
the conditions laid down in the provisions. One of the provisions viz. 95 (2) lays down that equity
may be treated as debt or vice versa if the transaction is impermissible as contemplated under the
GAAR provisions. Circumspection therefore is required to be exercised while borrowing from
associated enterprises.
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Insurance receipt by foreign parent entity towards erosion of financial interest in Indian subsidiary
is not taxable in the hand of Indian subsidiary.
In a recent judgment, the Delhi ITAT deleted the addition made by the AO on account of insurance
compensation received by the parent company towards erosion of financial interest in its subsidiary
as the same was distinct from the insurance claimed by the assessee for loss due to fire.
Facts & Issue:
The assessee company i.e. Adidas India Marketing Pvt. Ltd., subsidiary of Adidas India Private Limited
and ultimate subsidiary of Adidas AG, Germany was engaged in the business of sourcing, distribution
and marketing of products in India under the brand name “Adidas”. During the survey at the
premises of the assessee it was found that a fire had happened in one of the go downs of the
assessee resulting in loss of its stock and fixed assets. The assessee had received a claim from its
insurer in India. Further it was found that the ultimate parent, Adidas AG, had also received a claim
under a Global Insurance policy (GIP), with a foreign insurer, after providing deduction for the claim
received by the assessee in India. The said GIP was taken to secure the financial interest of the
parent company in its Indian subsidiary. But the AO formed an opinion that the said GIP was in
respect stock of the assessee and therefore held that the insurance claim, received aboard, would be
taxable in the hands of the assessee in India.
The DRP upheld the addition made by TPO/ AO.
Being aggrieved the assessee filed an appeal before the Hon’ble ITAT.
Contentions of the Assessee:
Before the ITAT the assessee contended that, the policy undertaken by the assessee and by Adidas
AG were different from each other and the assessee had never been a contracting party to the GIP
and therefore, due to privity of contract between two foreign parties, no contractual legal right
ensured to the assessee company. Further, the assessee contended that, no allocation of cost was
made by the Adidas AG to the assessee in respect of the insurance premium. It was further
contented that income accrues only when the taxpayer acquires the right to receive it. In the
present case, there was no actual or constructive receipt of income in the hands of the assessee and
was hence not taxable in the hand of the assessee.
Contentions of the Revenue:
Before the ITAT the revenue contended that the GIP taken by parent company was also in respect of
the stock of the assessee. Revenue also contended that, the policy taken by the assessee was in
respect of the stock on cost basis, whereas, the insurance taken by Adidas AG, with the overseas
insurer, was also on the stock of the assessee, but at selling price. The revenue referred to emails
exchanged between the assessee and Adidas AG in respect of insurance claimed and concluded that
there was a direct business relationship between the overseas compensation received with the
business activities of the assessee in India and hence, the insurance claim received abroad was
taxable in India.
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Observations & Rulings of the ITAT:
The ITAT held that the, the insurance policy taken by the assessee was to secure loss of stock by fire,
which was tangible in nature whereas the insurance policy taken by Adidas AG was to secure
investment made in its subsidiary or financial interest, which was intangible in nature.
Thus, interest insured by the assessee and that insured by Adidas AG were different. Even though
loss in economic value of financial interest was computed after considering value of loss of stock
claimed by the assessee, the two claims differed from each other and setoff of claim received by the
assessee was in accordance with the German Law in existence which prohibited Adidas AG from
directly insuring assets of its subsidiary in India. Further, the ITAT noted that, for GIP, Adidas AG had
paid premium and had not recovered the same from the assessee. Since there was no right or
obligation of the assessee in the GIP, the claim there under had neither accrued nor deemed to have
been accrued in the hands of the assessee and therefore could not be assessed in the hands of the
assessee.
Citation:
Adidas India Marketing Pvt. Ltd V/s DCIT [TS-439-ITAT2019(Del)]
Our Comments:
The ruling of the ITAT is based on an appreciation of the fact that the ‘interest’ insured by the two
parties was different. The assessee had no right in the insurance policy taken by the parent. It is a
settled principle that income accrues only when there is a right to receive the same. In the present
case, the assessee had no such right under the GIP and hence the ruling of the ITAT.
In this case, the Department had contended that the said insurance monies were chargeable to tax
in the hands of the Indian tax payer in view of s 9(1)(i) and s 5(1)(c) of the Act. Applicability of these
two sections was examined by the Tribunal from the perspective of the Indian tax payer and the
contentions of the Revenue were rejected. The question whether the said compensation was taxable
in the hands of the German parent was not the subject matter of present litigation. For this
purpose the Revenue would have had to demonstrate ‘business connection’ or to establish that this
income had arisen through or from any property in India or through or from any asset or source of
income in India. From the facts on record, the only property that the German parent had in India
appears to be its investment in the shares in the Indian subsidiary. Whether insurance monies can be
said to be income arising through or from this property or asset, so as to fall within the ambit of s
9(1)(i), is highly contentious. Insurance can never be a source of profit; it is a source for restitution of
loss. So it could have been argued that loss in value of shares, though attributable to loss by fire
suffered by the Indian subsidiary, was not covered by s 9(1)(i). Also, ordinarily, such loss would have
arisen on transfer of the capital asset being shares of the Indian company, The German company, it
seems, had offered to tax, abroad, its portion of claim amount.
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Amendment through insertion of third proviso to section 50C permitting the variation to the
extent of 5% of the stamp duty value is retrospective in nature
Facts & Issue:
While the judgment discusses multiple issues involving elaborate discussion on facts, we have
discussed below one key issue dealt with in the said judgment and the facts in relation to the same.
For AY 2014-15, the assessee had filed her return of income declaring total income at Nil and
claimed current year’s loss of Rs. 1,19,46,383. The assessee had declared long term capital gain of
Rs. 1,22,63,576/- against sale of property at Pretoria Street, Kolkata on 14.12.2013. The case of the
assessee was selected for scrutiny. On being asked about the details of the property sold, the
assessee furnished the sale agreement. On perusal of the said agreement, the AO observed that the
total sale consideration was Rs. 3,15,00,000. It was further noticed that the market value of the said
property as per the stamp duty authority was Rs. 3,27,01,950. The valuation report was called for,
from the DVO. However, no report was received from the DVO. Accordingly, basis the value as
assessed by the stamp duty authority, the value of Rs. 3,27,01,950 was adopted as the sale
consideration. Basis the same, the difference of Rs. 12,01,950 was added to the total income as
declared by the assessee. The CIT(A) confirmed the addition made. Aggrieved by the said order of
the CIT(A), the assessee had filed an appeal before the ITAT.
Contentions of the Assessee:
The AR of the assessee objected to the adoption of the value determined by the stamp duty
authorities as the fair value for the purpose of determining the sale value consideration u/s 50C of
the Act.
The AR contended that the actual sale consideration should be considered as the full value of
consideration for the purpose of computing capital gains.
Even otherwise, it was further contended that the difference between the sale consideration and
the stamp duty value falls within the accepted variation as provided under third proviso to section
50C of the Act i.e. 5 percent.
Contentions of the Revenue:
The DR contended that the sale consideration was under-valued as the stamp duty value was higher
as compared to the actual sale value of the property.
The DR further argued that the amendment to section 50C of the Act is prospective in nature,
applicable with effect from AY 2019-20. Thus, the amendment was not applicable to the impugned
AY.
Observations of the ITAT:
ITAT referred to the amendment introduced by way of the third proviso to section 50C of the Act
and examined this amendment in the context of the rationale behind introduction of section 50C
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which was to counter suppression of consideration on sale of immovable properties. It was also
noted that variation in the stamp duty value and the sale consideration may arise due to various
genuine factors.
The ITAT noted that third proviso was introduced with the intention to minimize the hardship caused
in the case of genuine transactions in the real estate sector.
ITAT held that the amendment was a procedural one and removed an incongruity, resulting in undue
hardship. In view thereof, the ITAT held that the amendment was retrospective in nature.
ITAT also referred to various decisions of the SC and held that the provision being curative in nature,
should be treated as being retrospective in nature.
ITAT noted that the ITAT, Mumbai, in the case of John Flower Pvt. Ltd. ( ITA No. 7545/Mum/2014)
had held that, where the difference between the valuation adopted by the Stamp duty value and
that declared by the assessee was less than 10%, the same should be ignored.
Citation:
Chandra Prakash Jhunjhunwala v. DCIT [TS-462-ITAT-2019(Kol)]
Our Comments:
The third proviso to section 50C of the Act was inserted as a rationalization measure to prevent
hardship to the taxpayer. Courts have held that where such an intention exists, a provision, that is
curative and declaratory in nature and not a substantive amendment, will apply retroactively.
The ITAT decision would hopefully reduce the litigation on this subject to a great extent. It also
reinforces the principle that, the intent of the legislation should be examined, when determining
whether legislative amendments are prospective or retroactive in nature.
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Mumbai ITAT allows deduction for payment of penalty / fine paid by Air India to immigration
authorities at foreign airport
Facts & Issue:
The assessee company is engaged in the business of international transport of passengers and Cargo.
On arrival of the passengers at the foreign airport, if they do not possess any proper or sufficient
documents for enabling them to enter into foreign countries, the foreign countries levy penalty on
the assessee-carrier aircraft in accordance with their laws. The assessee claimed such penalties/fines
as an allowable expense u/s 37 of the Act.
During the assessment proceedings, the AO disallowed the claim for penalty/fine and held that the
same is covered under the Explanation 1 of Sub-section (1) of Section 37 of the Act. The CIT(A) after
relying on the order of the previous assessment year and previous order of ITAT in the assessee’s
own case, confirmed the order of the AO. Aggrieved by the order of CIT(A), the assessee preferred
an appeal before the ITAT, Mumbai.
Contentions of the Assessee:
The assessee placed its reliance on the Hon’ble Supreme Court decision in the case of
RamchandarShivnarayanvs. CIT *111 ITR 263+, wherein it was held that “the loss on account of theft
to be a trading loss incurred in the ordinary course of business of purchasing Government
securities.”
The assessee claimed that the penalty/fine levied by the foreign countries and expenses incurred to
transport passengers back, who are refused entry to foreign airports, are incidental to carrying on its
legal business and liability for expenses and penalty arises in that context. Hence, the penalty / fine
paid at the foreign airports should be allowed as business expense under section 37(1) of the Act.
Observations & Ruling of ITAT:
The Mumbai ITAT accepted the assessee’s contention and allowed the deduction u/s 37 for penalty /
fine paid by the assessee to the immigration authorities at foreign airports in accordance with the
International Air Transport Laws.
The ITAT noted the fact that the fine/penalty is paid on account of default/non-compliance of laws
by the passengers and not by the assessee. The ITAT observed that the activity of the assessee was
not illegal or illegitimate. The assessee had not committed any infraction of law and was obliged to
pay such penalties/fine under the International Air Transport Laws.
The ITAT also relied upon the Apex Court judgement in the case of RamchandShrinarayan(supra) for
allowing the penalty/fine as business loss u/s 28 and held that the penalty paid is in the nature of
damages paid for settlement of disputes to safeguard business interest and is incurred in carrying
out assessee's business operations and thus, it is incidental to the business operations.
Citation:
Air India Ltd [TS-460-ITAT-2019(Mum)]
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Our Comments:
As per Explanation 1 to section 37 of the Act,
Explanation 1.—For the removal of doubts, it is hereby declared that any expenditure incurred by an
assessee for any purpose which is an offence or which is prohibited by law shall not be deemed to
have been incurred for the purpose of business or profession and no deduction or allowance shall be
made in respect of such expenditure.
Penalty levied by any authorities for any offence or breach of law or for any illegal or illegitimate
activity, is not allowable as business expenditure. However, there are various judicial rulings,
wherein it is held that penalty / fine paid in nature of compensation or damages paid or to regularize
any business activity is allowed as business expense.
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No tax is required to be deducted, where the amount payable is subsequently reversed & it has
been backed by supporting documentations
Facts & Issue:
The assessee was a private limited company and a subsidiary of Avestagen Ltd (parent company).
During the course of the survey, it was noted from the assessee's books of accounts that tax
deduction entries for a sum of Rs. 92,67,940 were reversed at the end of the year. These deduction
entries pertained to the R&D expenses, which were supposed to be payable to the assessee's parent
company. However, it was decided that no sums would be paid to the parent company and
therefore the entries for payment of R&D Expenses and for deduction of tax-at-source were
reversed at the end of the same financial year. The parent company also reversed the entries in its
books of accounts. No TDS was claimed by the parent company in respect of the tax deductions,
which were subsequently reversed.
The ld. AO held that once tax has been deducted by virtue of the entry, it could not be reversed. He
disregarded the entries for reversal of TDS and treated the assessee in default under section 201(1)
with respect to the TDS of Rs. 92,67,940/-. The ld. CIT(A) upheld the order of the ld. AO on the basis
that the reversal was bogus. Aggrieved, the assessee preferred an appeal before the Hon’ble ITAT.
Contentions of the Assessee:
The assessee had entered into an agreement dated April 13, 2008 with the parent company for
providing benefit of common research carried out by it to the assessee. However, the agreement
was terminated by a letter dated April 15, 2008 and therefore the entries for payments to be made
to parent company were made in the books of accounts and were subsequently reversed. Therefore,
there was neither an entry for payment in the books of accounts nor any actual payment and thus,
there was no question of deduction of any tax at source, so as to attract the provisions of sections
201(1) & 201(1A) of the Act.
The assessee relied on the decision of the jurisdictional Karnataka High Court in the case of Wipro
Health Care IT Ltd., wherein it was held that when the agreement to pay the royalty was cancelled
before the closure of account, though earlier the debit entries were made monthly for royalty, no
TDS liability arose.
Contentions of the Revenue:
The Revenue did not agree to the contention of the assessee for two reasons:
i.
The entries for payment and reversal of entries were made in the books of accounts, even
after the alleged termination of the Agreement between the assessee and the parent
company, i.e., April 15, 2008
ii.
The cancellation could not be believed to be true, because there were no reasons assigned
for cancellation of the agreement and the cancellation theory did not appeal to common
sense.
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Observations & Ruling of the ITAT:
The Hon’ble ITAT held that the reasons assigned by the revenue authorities could not be the basis to
hold that there was in fact an entry for payment which obligates the assessee to deduct tax at
source. The theory of reversal could not be considered an afterthought. Had there been no reversal
of entries in the books of accounts, the liability of the assessee to deduct tax at source would exist. It
was only owing to the mistake in making the entries for payment despite the agreement having
been terminated that the reversal of entries became necessary. Further, at the time of survey itself,
it was noted that the assessee has reversed the entries for payment as well as the entry for reversal
of those entries. Therefore, the reversal of entries could not be said to be an after- thought.
Secondly, the termination of agreement between the parties was unilateral and there was no
material on record to show that the plea of termination of the agreement was not true. The parties
to an agreement were at liberty to vary the terms of the agreement or terminate the agreement.
The conclusions of the revenue authorities were purely based on surmises and could not be
sustained.
The decision in case of Wipro Health Care IT Ltd. (supra) was squarely applicable to the facts of the
case. Further, it remarked that entries in the books of accounts were not conclusive with regard to
liability to tax when it was shown that the taxable event had in fact not taken place or was given up
or abandoned. Thus, the Hon’ble ITAT ruled that there was no obligation on the part of the assessee
to deduct tax at source.
In this decision, the Hon’ble ITAT while dealing with a similar position in case of another group
company (Avestagen Quality Agricultural Services Pvt. Ltd.), upheld the view taken by the revenue
authorities, since there were no reasons for reversal of entries in the books of accounts.
Citation:
Avestagenome ProjectInternational Pvt. Ltd.&Avestagen Quality Agricultural Services Pvt. Ltd. vs.
DCIT [TS-423-ITAT-2019 (Bengaluru)]
Our Comments:
The vexed issue of applicability of TDS on reversal entries has been a subject matter of debate. The
Hon’ble ITAT, in the instant case, has clarified that mere passing of book entries, which have been
subsequently reversed would not give rise to an obligation to deduct tax-at-source. No income had
accrued / arisen which was chargeable to tax. The ITAT held that once the agreement itself was
cancelled, consequential payment to be made also stood cancelled and there arises no liability to
TDS. In-fact, the CBDT has issued various clarifications, wherein it has been specified that a refund
should be issued to the tax deductor, in cases, where the income does not accrue to the nonresident on account of the cancellation of the contract. Thus, the tax department itself agrees that
no tax is required to be deducted, in a case, where the income does not accrue to the recipient.
However, it is important that the reversal of book entries is supported with adequate reasons and
backed up with documentation.
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Expat employees’ remuneration borne by Indian entity in pursuance of his secondment by the
foreign entity is not FTS in the hands of foreign entity though some portion of salary may have
been paid by it directly to the expat
Facts & Issue:
Faurecia Automotive Holding is a tax resident of France (assessee). The assessee entered into an
agreement with Indian entity whereby it agreed to second services of expat employee to Indian
entity for a certain period. The expat was appointed by the Indian entity as its CEO and worked in
India exclusively as employee under its supervision and control. Letter of appointment was issued to
the expat fixing and covering his terms of employment including terms regarding allowances,
retirement benefits viz. Provident Fund, Superannuation Fund contributions and leave by the Indian
entity. The expat worked in India during the period commencing from the FY 2006-07 to FY 2011-12.
A portion of the salary of the expat was paid by foreign entity directly to him and since he was
seconded to and exclusively working as employee of Indian entity rendering his services to it in India
the said amount was reimbursed by the Indian entity back to the foreign entity at actual without any
mark up and the entire amount of remuneration was borne and incurred by the Indian entity. Tax
was duly deducted from the expat’s total salary by the Indian entity.
The foreign entity declared nil income in India for the impugned A.Y. 2011-12 excluding from its
Indian total income the amount received as pure reimbursement of the salary portion of expat’s
salary. The AO noted that the assessee has received the said amount from Indian entity by way of
reimbursement of expat’s salary. The AO took the view that the assessee has received the said
reimbursement for rendering managerial, technical and consultancy services through deputation of
its employee in India and therefore the said amount is taxable in India as its income from fees for
technical services as contemplated under the provisions of Section 9 (1) (vii) of the Income Tax Act
1961. Draft assessment order was passed by the AO bringing to tax the said amount as FTS in the
hands of the assessee. The assessee objected to the said addition before the DRP. The DRP agreed
with the stand of the AO regarding the taxability of amount as FTS in India and observed that the
expat has made available his technical knowledge, experience and skill etc to the Indian entity which
is of an enduring nature. The assessee went in to second appeal before the ITAT.
The assessee also took an additional ground before the ITAT for the first time that the amount
received by it for rendering Global IT support and Managerial and Operational Support Services to
the Indian entity is neither Royalty contemplated u/s 9 (1) (vi) nor FTS u/s 9 (1) (vii) of the Income
Tax Act and is not taxable in India and the AO’s characterization of such amount as Royalty/FTS
taxable in the hands of the assessee in India is erroneous and addition thereof to the income of the
assessee needs to be deleted.
Observations & Ruling of the ITAT:
Honourable ITAT Pune after thoroughly considering all the factual and legal aspects of the case and
an in depth analysis of the aspects has upheld following propositions-
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1. The expat employee seconded to Indian entity was working exclusively in the employment of
Indian entity under its supervision and control as CEO.
Expat’s remuneration borne and paid by the Indian entity in entirety was therefore taxable in
India for the services rendered in India under the head Salaries.
Expat is the real recipient of the salary paid and the assessee has only acted as post office
passing on the portion of salary from Indian entity to the expat. Reimbursement of expenses
without any profit element is not income taxable in the hands of the assessee.
2. The assessee has not provided any technical, managerial or consultancy directly or through its
employee to the Indian entity and it had no role to play in the services rendered by the expat
exclusively as employee of the Indian entity. Explanation 2 to section 9(i)(vii) of the Act which
defines Technical Services carves out an exception that if the amount paid as consideration for
the services rendered is income of the recipient chargeable under the head “Salaries” then such
amount is not fees for technical services.
3. The additional ground regarding taxability of the amount paid for Global IT Support and
Managerial services raised for the first time by the assessee is admissible as the relevant facts
are on record and the question raised by the assessee is a question of Law. Reliance inter alia is
placed in this regard on the ratio laid down in the landmark judgement of Honourable Apex
Court in the case of National Thermal Power Company Limited reported in 229 ITR 383.
4. The amount paid for the said support services is not taxable as royalty as contemplated u/s 9 (1)
(vi) as the said support services do not impart any information concerning technical, industrial,
scientific knowledge experience or skill and such services are consumed by the recipient and not
used further.
5. The amount received for the said support services is also not FTS under the Double Tax
Avoidance Agreement (DTAA) between India and France and the protocol thereto. The protocol
to the Indo French DTTA has the Most Favoured Nation (MFN) clause which lays down that if
India and OECD member country have entered into DTAA after 1st September, 1989 and the
Article therein for FTS restricts the scope or the rate of tax for technical services the said clause
would also apply under Indo French DTAA for the services. India has entered into DTAA with
United Kingdom which restricts the scope of technical services by including only those services
which make available technical knowledge, experience or skill etc. The definition of technical
services under Indo UK DTAA excludes reference to managerial services and only includes
technical or consultancy services. The services rendered by the assessee are consumed by the
Indian entity and do not make available technical knowledge, experience or skill of an enduring
nature so as to enable the Indian entity to use it further in the business. The support services
rendered by the assessee are therefore not technical services under Indo French DTAA. Further
managerial services are also excluded from the definition of technical services under DTAA. Sub
section 2 of Section 90 provides that the DTAA would take precedence over the domestic law if
the DTAA is more beneficial to the assessee.
6. Accordingly the Indo French DTAA would take precedence over the domestic law and though
the support services can be said to fall within the purview of definition of technical services
under domestic Income Tax Act, the DTAA between India and France being more beneficial to
the assessee would prevail and the amount received for the services provided to Indian entity
would not be taxable in India.
7. Additions to the income on both the aforesaid counts were deleted.
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Citation:
Faurecia Automotive Holding [TS-417-ITAT-2019(PUN)]
Our Comments
Honourable Pune Tribunal has after detailed analysis and consideration of factual and all legal
aspects passed in the order which should be studied for the clarity and interpretation of various
provisions of the domestic law as well as the double tax avoidance treaties and protocol.
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ITAT: Fees for Cloud hosting services are not in the nature of royalty under the Act and the IndoUSA DTAA
Facts & Issue:
Rackspace US Inc, (“Assessee Company”) is a tax resident of USA. TheAssessee company was
engaged in the business of providing public cloud hosting and dedicated/ managed hosting of
services to Indian customers. They claimed such income as business income, whichis not taxable in
India as there is no PE in India.
In the draft assessment order, the AO was of the view that the income from such services was
taxable in India as ‘royalty’ and ‘fee for technical services’. The Assessee company filed its objections
before the DRP. However, the DRP quashed the objections raised by the Assessee company and held
that the order of the AO treating such income as ‘royalty’ under the Act and under DTAA is correct.
Based on the service agreement, the DRP noted that the Assessee company is available for
assistance to its customers 24 x 7 by employees with experience and training relative to the services;
Assessee company is providing services of third party software to its customers, etc. It was also
observed that these services were ancillary and subsidiary to the enjoyment of server and other
equipments for which the payments are being received by the Assessee company. Accordingly, since
the customer gets the right to use the industrial/commercial/ scientific equipment, the payment for
such use is in the nature of ‘royalty’ u/s 9(1)(vi) of the Act. Further, the Finance Act 2012, has also
clarified that the payment for use of right, property or information would be considered as ‘royalty’,
irrespective of whether the possession and control of the right, property or information is with the
payer. The DRP also held that the definition of the term ‘royalty’ as provided under the Act would
also be applicable to the provisions of the Indo-USA DTAA. Accordingly, the payment is in nature of
‘royalty’ under the provisions of the Indo-USA DTAA.
The AO while passing the order, held that the payment is in the nature of ‘royalty’ under the Act and
the Indo- USA DTAA. Additionally, the AO also took a view that if the payment is not in the nature of
royalty, the same would be treated as ‘fee for technical services’ under the Act and the Indo-USA
DTAA. Aggrieved, the Assessee company preferred an appeal before the Mumbai ITAT.
Contentions of the Assessee:
The AR submitted that the Assessee company was carrying on two types of hosting services, i.e.
Public Cloud Hosting and Dedicated / managed hosting. The details of the activity of business were
submitted before the lower authorities.
The AR also submitted that the issue was settled by the co-ordinate bench of the Mumbai ITAT in
the case of ITO (IT) TDS vs. People Interactive (I) P Ltd. [ITA Nos. 2179 to 2182/Mum/2009], wherein
People Interactive (I) P Ltd availed the advance type of dedicated hosting solutions services of the
Assessee company. The AO (TDS) passed the order against People Interactive (I) P Ltd for nondeduction of TDS u/s 201 of the Act. The ITAT in that case held that the payment was neither in the
nature of ‘royalty’u/s 9(1)(vi) of the Act nor as per Article 12 of the Indo-USA DTAA. Since, the
assessee company, did not have any PE in India, the said amount was not liable to be taxed in India,
hence there was no requirement of withholding tax on such amount.
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Observations & Ruling of ITAT:
The ITAT noted that as per section 9(1)(vi), royalty is taxable in India, if the tax payer is tax resident
in India, except where the royalty is payable in respect of a right, property, information or service
used for the payer's business outside India or for earning income outside India. Further, Explanation
2 to section 9(1)(vi) of the Act, dealing with the definition of ‘royalty’ includes payment for use or
right to use an industrial, commercial or scientific equipment. However, the customers of the
Assessee company only availed the hosting services and did not use, possess or control the
equipment used for providing hosting services. Hence, the ITAT held that the payment for hosting
services made by Indian customers to assessee company did not fall within the ambit of the said
definition.
Further, the ITAT also referred to Explanation 4, 5 and 6 inserted for section 9(1)(vi), in Finance Act
2012 (with retrospective effect from June 1976), which clarified that any payments made for the 'use
of equipment would be classified as 'royalties' irrespective of the possession or control of the
equipment with the payer or use by the payer or the location of the equipment being in India.
However, The ITAT observed that u/s 90(2), an assessee could opt to be governed by the provisions
of the DTAA to the extent they are more beneficial than the provisions of the Act. The meaning of
‘royalties’ as per Article 12(3) of the Indo-USA DTAA in respect of payment for use or right to use
equipment was in pari-materia with the pre-amendment definition of royalties in the Act.
The ITAT observed that the said definition of “royalties” was exhaustive and not inclusive and
therefore, it had to be given the meaning as contained in the Article itself. The term 'use' or 'right to
use' for the purpose of the tax treaty entailed that the payer had a possession/ control over the
property and/ or the said property was at its disposal. The ITAT held that there was no privilege or
right granted to the Indian customers over the servers and other equipment used to provide cloud
hosting services. Hence, it was not covered by the definition of 'royalties' as provided in the IndoUSA DTAA.
The ITAT also held that the amendments in the domestic tax law cannot be read into the DTAA as
there was no change in the definition of 'royalties' under the Indo- USA DTAA. For this, support was
drawn from the co-ordinate bench ruling in the case of American Chemical Society [TS-6745-ITAT2019(MUMBAI)-O].
Thus, the ITAT held that income from cloud hosting services is not royalty, within the meaning of
explanation (2) to section 9(1)(vi) of the Act as well as Article 12(3)(b) of the Indo- USA DTAA. The
ITAT noted that even otherwise there was no PE of the assessee company in India and hence, no
income could be taxed in India in term of Indo-USA DTAA. The ITAT thus reversed the orders of
lower authorities and allowed this ground of assessee's appeal.
Citation:
Rackspace US Inc(TS-398-ITAT-2019(MUM))
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Our Comments:
Explanation 5 to section 9(1)(vi) of the Act specifically provides that any payments made for the 'use
of equipment would be classified as 'royalties' irrespective of the possession or control of the
equipment with the payer or use by the payer or the location of the equipment being in
India.However, the interpretation of Explanation 5 to section 9(1)(vi) will not be applicable in the
context of tax treaties. Hence, cloud hosting services is not ‘Royalty’ as defined in DTAA and would
not be taxed unless there is PE in India.
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A transaction cannot be said to be entered into for tax evasion where no illegality was observed in
the transaction.
Facts & Issue:
A survey was conducted at the office premises of the assessee company and certain incriminating
documents were impounded during the course thereof. Pursuant to the same, the case of the
assessee for AY 2008-09 was reopened.
During the course of assessment proceedings, it was submitted that the assessee had various
subsidiary companies in and outside India. One of the subsidiary companies, namely SUN BVI
transferred certain technologies to CARACO, USA, over a certain period. SUN BVI had acquired these
technologies from Unimed Technologies Ltd (in short UTL), and UTL had, in turn, allegedly acquired
these technologies from the assessee.
SUN BVI earned huge profits from the sale of these technologies to CARACO USA, with profit margin
in the range of 95% to 97%, which profit did not suffer income tax as SUN BVI was located in a tax
heaven country.
The said technologies were developed by UTL at the premises of the assessee for which the assessee
received hire charges of Rs. 660.70 lakhs from UTL, for letting out the premises and other facilities.
Statement of Dr. T. Rajamannar (in-charge of Organic Chemistry Team of the assessee) was recorded
during the course of survey wherein he admitted that SPIL (the assessee herein) had developed the
said technologies for use by CARACO USA.
Statement was also recorded of Shri DilipSanghvi, Chairman of Sun Pharma Group who confirmed
that there was no value addition to the said technology by SUN BVI.
The AO was of the view that the profit earned by SUN BVI, on transfer of these technologies, was
taxable in India, in the hands of the assessee. He held that, by this arrangement between SUN BVI,
UTL, CARACO, Indian tax thereon was evaded.
The CIT(A) confirmed the addition made by the AO; however, he granted partial relief to the extent
of Rs. 660.7 lakhs, being the hire changes earned from UTL and which was offered to tax. Both the
assessee and the Revenue challenged the said order in appeal.
Contentions of the Assessee:
The AR of the assessee submitted that all the transactions were recorded on the letter head of SUN
BVI.
The AR submitted that it is only a presumption of the AO that UTL acquired these technologies from
SPIL. The technologies were actually developed by UTL and shown in their books of account. It was
also contended that UTL is not a related party, in terms of either section 40A(2)(b) of the Act or, as
per AS-18 issued by the ICAI; they are an independent party and separately assessed to tax and
orders u/s 143(3) have been passed on both of them.
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The AR also submitted that UTL had also paid facilitation charges to the assessee for use of premises
to develop the product sold to SUN BVI.
It was the contention of the AR that Dr. T. Rajamannar was not from the accounts field and was thus
not aware of the deal between the assessee and UTL.
The AR contended that it was wrong to compare the purchase price paid by SUN BVI to UTL for the
technologies and the sale value thereof, received from CARACO, on the transfer of technology which
was at its fair value.
The AR also highlighted the fact that UTL was also subjected to assessment and that this transaction
was accepted by the AO of UTL.
The AR also submitted that UTL was not just a job worker but also had its own R&D facility centres
and also sold pharmaceutical products in the domestic and international market.
Contentions of the Revenue:
The DR argued that UTL was primarily working as a job worker of assessee therefore, there was no
reason to believe that it had proper R&D facilities to develop such a sophisticated generic product.
The DR further observed that the difference in rate was very high i.e. it was sold by UTL to SUN BVI
for $4,00,000 which was subsequently sold by it to CARACO for $1,17,19,362/-.
The DR also argued that CARACO USA a 100% subsidiary of assessee, had earlier the same
agreement with the assessee. In the given circumstances and in view of the close connection
between the parties involved and without proper and sufficient R&D facility, there was a strong
reason to believe that UTL had not actually developed these technologies.
Observations of the ITAT:
ITAT, based on the background of UTL and the functions performed by them, held that UTL was very
much engaged in the development activity of the technology but indirectly as a job worker. Further,
the assesseee had discharged its onus by providing the agreement entered into between UTL and
SUN BVI.
ITAT gave the finding that the statement made by Dr. T. Rajamannar could not be completely relied
upon without any supporting evidences impounded during the course of survey. ITAT referred to
various SC decisions and the CBDT Instruction No. F. No. 286/98/2013-IT dated December 18, 2014.
The ITAT also gave a finding that SUN BVI could not be treated as a paper company merely on the
fact that it did not own any factory, fixed assets and infrastructure facility. SUN BVI had been dealing
with the assessee on various purchase and sales transaction.
ITAT observed that the Revenue had treated part of the transaction as colourable device whereas,
part of the transaction i.e. the rental charges from UTL was accepted.
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ITAT also appreciated the law that, when there are two options, any layman would always go for one
which reduces its tax liability, but to hold that the transaction is a colourable device, Revenue needs
to look at the transaction in its entirety.
It was also further noted that, in the present set of facts, the sale consideration received by SUN BVI
from CARACO USA did not actually belong to the assessee.
ITAT even observed that, even if SUN BVI was considered to be a paper company and the transaction
was deemed to be entered into between the assessee and CARACO USA, the AO should have
referred the transaction to the transfer pricing officer, which he failed to do so.
In light of the above facts and in law, the ITAT reversed the decision of the lower authorities.
Citation:
Sun Pharmaceuticals Industries Limited v. ACIT [TS-395-ITAT-2019 (AHD]
Our Comments:
What is apparent and what is real is a question of fact and no addition can be based on mere
suspicion, conjectures and surmises. Of course, it is for the courts to appreciate the facts gathered
by the revenue authorities in the light of all the material presented before them. As long as the
transaction is not illegal, even if it is abnormal, its effect cannot be denied.
ITAT has also upheld the principles laid down in various court decisions that, where any planning is
adopted to arrange any transaction in a fashion which may lead to tax saving, that, by itself, cannot
deem that the transaction was entered into to avoid tax.
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Assessee's transactions with sister-concerns a sham and ‘clear eyewash’; business loss from such
transactions disallowed
Facts & Issue:
Assessee has earned income by way of warehouse rental income, weigh bridge income, truck hiring
income and long-term capital gain on sale of land. However, the entire income was wiped off on
account of alleged loss in castor seed and castor oil trading. On probing the trading transactions, it
was noted that the assessee has entered into 9 purchase transaction of castor oil. In all nine cases,
assessee had purchased the goods from Vishal Agrotech operating from same premises as that of
the assessee. Further, all the sale of castor oil was made to Aditya Marine Ltd on the same day in the
same quantity but on a substantially lower rate.
Same pattern was followed in case of purchase and sale of castor seeds. All the three transactions of
purchases were made from Golden Tulip Hotels & Apartments Pvt Ltd and sold to RPK Agrotech
Exports and Vishal Agrotech. All these concerns were operating from the premises of the assessee.
Assessee submitted copies of ‘Sale orders’ and ‘Contract Notes’ to prove the genuineness of the
transactions.
Contention of the Revenue:
As per department, there are several important aspects with respect to the claim of the assessee
which fails the test of common logic. The following issues were highlighted by the CIT(A):
1.

2.
3.
4.
5.

6.

7.

8.

Trading in castor oil and castor seeds is not a regular business of the assessee. The regular
business of the assessee is hiring of goods vehicles, rent from letting out of warehouse, income
from weigh bridge.
The ‘sale orders’ and ‘contract notes’ submitted by the assessee were only an after-thought and
fail to prove the genuineness of contract between the assessee and the parties.
Another reason which created doubt was repetition of such transactions time and again inspite
of huge losses incurred by the assessee.
Purchase of goods at a particular price and selling them at much lower price on the same day
doesn’t seem rational.
Since the buyer and seller were situated in the same building, they could have directly
transacted with each other instead of looping the assessee. This clearly proves that the entire
set up was to book losses in the books of assessee.
The assessee failed to furnish evidence of bearing the transport expenses since there had to be
huge movement of goods through the containers. It is not clear as to who has borne the
transportation cost. Even the sale contract is silent on this issue.
The revenue also obtained information available in public domain, about the parties dealt with
by the assessee. The said information also proves that the address of the parties and even the
directors (in few cases) are same as that of the assessee.
One of the party is admittedly a related party of the assessee.
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9.

The assessee failed to produce the concerned persons of the said parties. In fact they didn’t
even appear before the AO in response to the summons issued u/s 131. This proves that the
parties were under direct influence of the assessee.
10. As per the data available on National Commodity and Derivatives Exchange with respect to
price of castor seeds, it was observed that there was no major variance in price of castor seeds.
Analysis of price chart confirms that assessee has cleverly chosen those days on which the price
of castor seeds was lowest based on the data commonly available in public domain.
Hence, the AO rightly treated the transactions as sham transactions with an intention to mitigate
huge capital gains tax. The AO has disallowed the business loss and taxed the balance income in the
hands of the assessee.
Contention of the Assessee:
Merely because all the entities were operating from the same premises cannot lead automatically to
a conclusion that these were sister concerns or that the transactions were collusive. Reliance was
placed on the documents submitted before the lower authorities in support of the transactions and
claim for the business loss incurred.
Observations & Ruling of the ITAT:
Honourable ITAT inter alia referred to the decision of Honourable Supreme Court in the case of CIT v.
Durga Prasad More (1971) (82 ITR 540) wherein it is observed by the Apex Court that science has not
yet invented any instrument to test the reliability of the evidence placed before a court or tribunal
and therefore, the courts and Tribunals have to judge the evidence before them by applying the test
of human probabilities. Being the final fact-finding authority, ITAT has to probe into the genuineness
of the documents and cannot merely examine them in a pedantic manner with blinkers on.
Taking a holistic view of the ground realities, surrounding circumstances and preponderance of
probabilities the ITAT held that the disallowance of loss made by the AO and confirmed by the CIT(A)
does not require interference and is to be confirmed. The ITAT also held that it will be superficial if it
blindly relies on the self-serving documents and overlook the unusual pattern of purchase / sale
transactions highlighted by the lower authorities.
Citation:
RPK Warehousing Pvt Ltd(TS-386-ITAT-2019(AHD))
Our Comments
The tribunal ruling brings to the fore the important role and responsibility of the fact finding
authorities and the assessment of the genuineness of transactions undertaken and documents
placed on record especially in cases where superficial approach is adopted by the assessee. The
ruling also upholds the powers of the fact finding authority to take holistic view of ground realities,
surrounding circumstances and apply the test of human probabilities to pierce the cloak and find out
the real behind the apparent.
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CIRCULARS & NOTIFICATIONS
Circular No. 15/2019 [F.NO. 225/282/2017-ITA.II], dated 12-7-2019
Under the Income Declaration Scheme, 2016 (IDS), declarants were required to pay their
determined liability towards tax, surcharge and penalty pertaining to the third instalment as per the
Form-2 issued by the Pr. CIT/CIT, by 30th September, 2017. Since, 30th September, 2017 was a
national holiday and 1st October, 2017 & 2nd October, 2017 were also bank holidays, CBDT has
clarified that all payments made/effected by the declarants on 3rd October, 2017 shall also be
deemed to have been paid by the due date for the third instalment i.e. 30th September, 2017.
It has also been clarified that payments effected through cheque/RTGS/electronic transfer by the
declarant by 3rd of October, 2017 (the deemed extended date for the third instalment) which were
credited by the banks till 5th October, 2017 shall be deemed to have been paid by 30th September,
2017.
Notification No. SO 2562(E) [NO.54/2019 (F.NO.503/02/2008-FTD-II)], dated 17-7-2019
The Agreement between the Government of the Republic of India and the Government of the
People's Republic of China for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion
with respect to Taxes on Income and the Protocol thereto signed at New Delhi on 18th July, 1994 is
now amended. The amending agreement is signed on November 26, 2018 and the date of coming
into force of the said amending Protocol is the 5th day of June, 2019.
Notification No. S.O. 2672(E) [NO. 55/2019 (F.NO.225/79/2019-ITA.II], dated 26-7-2019
The following class of persons, are exempt from the requirement of furnishing a return of income
u/s 139(1) of the Act from AY 2019-20 onwards, namely:—
1. Class of persons:
(i) a non-resident, not being a company; or
(ii) a foreign company,
who have any income chargeable under the said Act during a previous-year from any investment in
an investment fund set up in an International Financial Services Centre (IFSC) located in India subject
to conditions specified in 2 below.
2. In case of class of persons referred to in para 1,
(i)any income-tax due on income of the said class of persons has been deducted at source and
remitted to the Central Government by the investment fund at the tax-rate in force as per provisions
of u/s 194LBB of the said Act; and
(ii)there is no other income during the previous year for which the said class of persons, is otherwise
liable to file the tax-return.
3. The exemption from the requirement of furnishing a return of income shall not be available to the
said class of persons where a notice u/s 142 (1) or u/s 148 or u/s 153A or u/s 153C of the said Act
has been issued for filing a return of income for the assessment year specified therein.
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Circular No. 16/2019 [F.NO. 173/149/2019-ITA-I], Dated 7-8-2019
The Central Board of Direct Taxes (CBDT) had issued Notification No.13/2019/F.No. 370142/5/2018TPL(Pt.), dated 5th March, 2019 reiterating that the provisions of clause (viib) of sub-section (2) of
section 56 of the said Act shall not apply to consideration received by a company for issue of shares
that exceeds the face value of such shares, if the said consideration has been received from a
person, being a resident, by a company (start-up companies) which fulfils the conditions specified in
para 4 of the notification dated 19.2.2019 issued by DPIIT which, interalia, includesthat the
aggregate amount of paid up share capital and share premium of the start-up after issue orproposed
issue of share, if any, does not exceed, twenty five crore rupees.
The CBDT had now, vide the present Circular, instructed the Assessing Officers not to verify the issue
of Section 56(2)(viib) of the Act in case of limited scrutiny as well as complete scrutiny, where the
companies have been recognized by DPIIT. Further, even with regard to companies which are not
recognized by DPIIT, the verification of the issue raised under section 56(2)(viib) would also be
subject to the prior approval availed from the supervisory officer.
Circular No. 17/2019 [F.NO. 279/MISC.142/2007-ITJ(PT.)], Dated 8-8-2019
CBDT has enhanced the monetary limits for filing of appeals before the Income Tax Appellate
Tribunal as under:
Sl. No.

Appeals/SLPs in Income-tax matters

Monetary Limit (Rs.)

1.

Before Appellate Tribunal

50, 00,000

2.

Before High Court

1,00.00.000

3.

Before Supreme Court

2.00,00,000

It is further clarified that, for the purpose of determining the tax effect as prescribed above, each
assessment year has to be considered separately. Further, where a composite order is passed for
various assessees, the tax effect has to be considered separately for each assessee.
This Circular will be in effect from the date of the Circular.
Circular No. 18/2019 [F.NO. 370142/1/2019-TPL (PT-1)], Dated 8-8-2019
CBDT has released FAQs for the purpose of return filing on various issues which would include the
requirement of furnishing information about the shareholding in the unlisted equity shares, cost of
the acquisition of the unlisted equity shares to be mentioned as Nil where the same are acquired
through gift, will, amalgamation, merger, demerger, etc. and reporting of the TDS credit where the
corresponding income is accrued as income in subsequent years.
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Circular F.No. 173/354/2019-ITA-1, Dated 9-8-2019
CBDT had earlier, vide notification no.13/2019 F.No.370142/5/2018-TPL(Pt.) dated 05th March, 2019
issued by the CBDT notified certain class of persons for which the provisions of Section 56(2)(viib)
will not apply. The said Notification was applicable only with regard to recognized "Startup
Companies" where no addition u/s 56(2)(viib) has been made in an assessment order before the
date of issue of the notification.
The Central Government has decided to relax the Para-6 of the above-referred notification issued by
the DPIIT and make it clear that the notification will also be applicable to those Startup Companies
where addition u/s 56(2)(viib) has been made in an assessment order under the IT Act before 19th
February, 2019 provided the assessee has subsequently submitted the declaration in Form-2 that it
fulfils the conditions mentioned in Para-4 of the above-referred notification.
Circular No. 19/ 2019 [F.NO. 225/95/2019-ITA.II], Dated 14-8-2019
1. Presently, almost all notices and orders are being generated electronically on the Income Tax
Business Application (ITBA) platform. However, there have been some instances in which the notice,
order, summons, letter and any correspondence (hereinafter referred to as "communication") were
found to have been issued manually, without maintaining a proper audit trail of such
communication.
2. In order to prevent such instances and to maintain proper audit trail of all communication, the
Board in exercise of power u/s 119the Act, has decided that no communication shall be issued by
any income-tax authority relating to assessment, appeals, orders, statutory or otherwise,
exemptions, enquiry, investigation, verification of information, penalty, prosecution, rectification,
approval etc. to the assessee or any other person, on or after the 1st day of October, 2019 unless a
computer-generated Document Identification Number (DIN) has been allotted and is duly quoted in
the body of such communication.
Some exceptions have been provided to this regime including the procedure to regulate the same.
3. Any communication which is not in conformity with above, shall be treated as invalid and shall be
deemed to have never been issued.
CBDT Press Release, Dated 22-8-2019
It has been clarified that small start-ups with turnover uptoRs. 25 crore will continue to get the
promised tax holiday as specified in Section 80-IAC of theAct, which provides deduction for 100 per
cent of income of an eligible start-up for 3 years out of 7 years from the year of its incorporation.
A start-up has to fulfil the conditions specified in Section 80-IAC for claiming this deduction.
Therefore, the turnover limit for small start-ups claiming deduction is to be determined by the
provisions of Section 80-IAC of the Act and not from the DPIIT notification.
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It is further stated that Section 80-IAC contains a detailed definition of the eligible start-up which,
inter alia, provides that a start-up which is engaged in the eligible business shall be eligible for
deduction, if (i) it is incorporated on or after 1st April 2016, (ii) its turnover does not exceed Rs. 25
crore in the year of deduction, and (iii) it holds a certificate from the Inter-Ministerial Board of
Certification.
CBDT Press Release, Dated 24-8-2019
Under Finance (No. 2) Act, 2019, enhanced surcharge was levied on tax payable at special rate on
income arising from the transfer of equity share/unit referred to in section 111A and section 112A of
theAct and on tax payable at special rate under section 115AD by the FPI on the capital gains arising
from the transfer of derivatives from the current FY 2019-20.
In order to encourage investment in the capital market, the enhanced surcharge is withdrawn on tax
payable at special rate by both domestic as well as foreign investors and also on tax payable at
special rate under section 115AD by the FPI on the capital gains arising from the transfer of
derivatives.
Circular No. 21 OF 2019 [F.NO. 370142/1/2019-TPL (PT.-1)], Dated 27-8-2019
CBDT, vide this Circular, has provided clarification on reporting of the foreign assets in the Income
Tax Return. It has been clarified that where a taxpayer shall be required to answer the relevant
question in the affirmative with regard to whether the assessee had acquired foreign assets during
the previous year, only if he has held the foreign assets etc. at any time during the "previous year"
(in India) as also at any time during the "relevant accounting period" (in the foreign tax jurisdiction),
and fill up Schedule FA accordingly.
CBDT Press Release, Dated 30-8-2019
With regard to newly inserted provisions of tax deduction on cash withdrawal, CBDT has clarified
that section 194N inserted in the Act, is to come into effect from 1st September, 2019. Hence, any
cash withdrawal prior to 1st September, 2019 will not be subjected to TDS under section 194N of the
Act.However, since the threshold of Rs. 1 crore is with respect to the previous year, calculation of
amount of cash withdrawal for triggering deduction under section 194N of the Act shall be counted
from 1st April, 2019.
CBDT PRESS RELEASE, DATED 4-9-2019
TheCBDT has entered into 26 Advance Pricing Agreements (‘APA’) in the first 5 months of the current
financial year (April to August, 2019). With the signing of these APAs, the total number of APAs
entered into by the CBDT as of now stands at 297, which includes 32 BAPAs.
Out of these 26 APAs, 1 is a Bilateral APA entered into with the United Kingdom and the remaining
25 are Unilateral APAs.
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The BAPA and UAPAs entered into during this period pertain to various sectors and sub-sectors of
the economy like Information Technology, Banking, Semiconductor, Power, Pharmaceutical,
Hydrocarbon, Publishing, Automobile, etc.
Circular No. 22/2019 [F.NO. 173/149/2019-ITA-I], Dated 30-8-2019
In order to provide hassle-free tax environment to the Startups, a series of announcements have
been made by the Hon'ble Finance Minister in her Budget Speech of 2019 and also on 23rd August,
2019. To give effect to these announcements, the Central Board of Direct Taxes (CBDT) has issued
various circulars/clarifications in the matter. This circular consolidates all these circulars i.e. circular
No. 16/2019 dated 7th of August, 2019, clarification issued on 9th August, 2019. Further they have
clarified that outstanding demand relating to additions made u/s 56(2)(viib) shall not be pursued
unless the demand is confirmed by the ITAT. They have also constituted start-up cell to redress
grievances.
Letter F.NO. 225/169/2019/ITA-II, Dated 5-9-2019
Vide the above letter, the parameters for manual selection of returns for Complete Scrutiny during
financial year 2019-20 are given. Through CASS, cases shall be selected under two categories viz.
Limited Scrutiny & Complete Scrutiny. AO shall not expand the scope of enquiry/investigation
beyond the issue(s) on which the case was flagged for 'Limited Scrutiny' and the issue(s) arising from
the information received from various agencies or authorities.
Circular No. 23 OF 2019 [F.NO.279/MISC./M-93/2018-ITJ(PT.)], Dated 6-9-2019
Board has decided that notwithstanding anything contained in any circular issued u/s. 268A
specifying monetary limits for filing of departmental appeals before Income Tax Appellate Tribunal
(ITAT), High Courts and SLPs/appeals before Supreme Court, appeals may be filed on merits as an
exception to said circular, where Board, by way of special order, directs filing of appeal on merit in
cases involved in organized tax evasion activity.
Circular No. 24/2019 dated 9-9-2019
CBDT has been issuing guidelines from time to time for streamlining the procedure of identifying and
examining the cases or initiating prosecution for offences under Direct Tax Laws. In light of the same
CBDT has issued this Circular stating that Cases where non-payment of tax deducted at source is Rs.
25 Lakhs or below, and the delay in deposit is less than 60 days from the due date, prosecution shall
not be pursued in normal circumstances for Offences u/s 276BB of the Act. In case of habitual
defaulters, prosecution may be initiated only with the prior approval of the Collegium of two CCIT /
DCIT rank officers. Similar guidelines have also been issued for prosecutions to be launched for
offences u/s 276C(1) and 276CC of the Act.
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Circular No. 25/2019 dated 9-9-2019
1. The CBDT has clarified that to mitigate unintended hardships to deserving tax payers and to
reduce pendency of existing prosecution cases before the courts, as a onetime measure, the
condition that compounding application is to be filed within 12 months is relaxed. Such
relaxation is given subject to 2 conditions that:
a) Such application is filed before the competent authority on or before 31.12.2019
b) Relaxation is not available in respect of offence which is not compoundable in view
of para 8.1 of the Guidelines dated 14.06.2019
2. Applications filed on or before 31.12.2019 shall be deemed to be in time in terms of para
7(ii) of the Guidelines dated 14.06.2019
3. For the purpose of this circular, application can be filed in all such cases where;
a) Prosecution cases are pending before any court of law for more than 12 months or;
b) Any compounding application filed previously was withdrawn by the applicant solely
for reason that such application was filed beyond 12 months
c) Any compounding application filed previously was rejected solely for technical
reasons.
Notification No. 63/2019/F. No. 370142/11/2019-TPL
The cost of inflation index for FY 2019-20 is being notified as 289. This shall be applicable to AY 202021.
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GLOSSARY
ABBREVIATION
AAR
ACIT
ACT
AO
AY
BEPS
CBDT
CIT
CIT(A)
DCIT
DRP
DTAA
FTS
FY
FMV
GAAR
HC
INR / USD
IRA
ITAT
IT Rules
Ltd.
OECD
PE
SC
TDS
TPO
WHT

MEANING
Hon’ble Authority for Advance Rulings
Learned Assistant Commissioner of Income Tax (AO)
Income Tax Act, 1961
Assessing Officer
Assessment Year
Base Erosion and Profit Shifting
Central Board of Direct Taxes
Learned Commissioner of Income Tax
Learned Commissioner of Income Tax (Appeals)
Learned Deputy Commissioner of Income Tax (AO)
Dispute Resolution Panel
Double Tax Avoidance Agreement
Fees for Technical Services
Financial Year
Fair Market Value
General Anti-avoidance Rules (Regulations)
Hon’ble High Court
Indian Rupees / US Dollar
Indian Revenue Authorities
Hon’ble Income Tax Appellate ITAT
Income Tax Rules, 1962
Limited
Organisation for Economic Cooperation And Development
Permanent Establishment
Hon’ble Supreme Court
Tax Deducted at Source / Similar to withholding tax
Transfer Pricing Officer
Withholding tax / Similar to TDS

B.K. KHARE & Co
CHARTERED ACCOUNTANTS

Page 59

