[KNOWLEDGEWARE MAY 2019]

TABLE OF CONTENTS
EDITORIAL:.................................................................................................................................................... 1
ARTICLES: ...................................................................................................................................................... 3
1. Back to Basic:........................................................................................................................... 3
2. Tax Controversy: ..................................................................................................................... 8
HIGH COURT ............................................................................................................................................... 12
3. Services relating to GDR issue must be rendered and utilized in India, in order to be
covered under the definition of ‘fees for technical services’ under the Act ...................... 12
4. Expenditure towards Front end fees for availing loan constitutes interest to be
amortized over the period of the loan ................................................................................. 14
5. HC held that test of ‘on-spot control or supervision’ is not the sole criteria to decide
employer-employee relationship in the case of employee sent on deputation ................ 17
6. HC allows benefit under section 54 of the Act on transfer of residential property in Cooperative Housing Society which was constructed on a lease-hold land ........................... 19
7. HC denies deduction under section 48 for mortgage discharge in connection with sale
of property ............................................................................................................................ 21
8. Agrees with Delhi HC that retrospective amendments to Sec 9(1)(vi) are not merely
clarificatory............................................................................................................................ 23
9. Subscription charges for telecasting channel is business income and not Royalty ............ 24
ITAT ............................................................................................................................................................. 25
10. Revised Return of Income filed pursuant to scheme of arrangement and
amalgamation approved by National Company Law Tribunal was to be accepted ........... 25
11. Reference to Departmental Valuation Officer is mandatory if the Revenue is not
satisfied with the valuation report of the Registered Valuer (approved by the govt.)
which was furnished by the assessee................................................................................... 28
TRANSFER PRICING .................................................................................................................................... 31
12. Amount received from AE to support the structural losses treated as service income
of the assessee ...................................................................................................................... 31
CIRCULARS & NOTIFICATIONS ................................................................................................................... 34
GLOSSARY ................................................................................................................................................... 36

B.K. KHARE & Co
CHARTERED ACCOUNTANTS

[KNOWLEDGEWARE MAY 2019]

EDITORIAL:
Dear Esteemed Readers,
We are pleased to share our newsletter, covering the direct tax, transfer pricing updates and
important circulars and notifications.
In our Back to Basics section, we continue our coverage of taxability under the head ‘Capital Gains’.
We have already covered the basic concepts, in-depth analysis of the charging section and issues
faced in real life situation which fall under the purview of Capital Gains. It is also important that it
should be possible to compute income under the head Capital Gains within the framework of
provisions of section 48 of the Act. If, for any reason the computation provisions fail, the gain
cannot be brought to tax. This article will provide deeper insights to you on the salient provisions of
section 48 which deals with principles of computation of income under the head Capital Gains.
The concept of PE has been at the forefront of international tax litigation. In the whirlwind of
arguments regarding constitution of a PE by a non-resident in India, critical and connected aspect is
being overlooked. In our Tax Controversy section, we have taken a closer look on salient features of
profit attribution rules (draft) as released by the Expert Committee in their report. We are sure you
will find this article presenting the deeper insights on the controversy and will look forward to your
thoughts on the same.
We have digested an important ruling of the Mumbai HC, wherein it is held that services must be
rendered and utilized in India, in order to be covered under the definition of ‘fees for technical
services’ under the Act. This ruling is a welcome one as it has upheld the settled position that the
services must have been rendered as well as consumed in India. The jurisdictional HC in yet another
significant decision held that although the non-resident company had considerable supervisory
powers and control over the deputed employee, the resident assesse continued to remain the
employer of the deputed non-resident employees and hence, TDS u/s 195 is not applicable.
The Kolkata HC in an interesting ruling held that the front-end fees paid for availing loan ought to be
re-characterized as interest and thus it will be eligible for amortization, however there are decisions
of other courts wherein interest expenditure incurred and paid in the first year, the same can be
allowed as deduction in the said year itself. The court has also held that an unrealized foreign
exchange gain was taxable on accrual basis which was again in contrast with ICDS provisions. The
Mumbai HC has in yet another interesting ruling ruled in favor of the assesse and held that the
benefits claimed u/s 54 cannot be denied even if the residential house which was sold was
constructed on leased land.
The Madras ITAT ruled in favor of the assesse and directed the AO to accept the revised return filed
by the assesse pursuant to the scheme of arrangement and amalgamation approved by the NCLT,
even if the same was filed beyond the time limit as prescribed u/s 139(5) of the Act. In yet another
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decision of Chandigarh Tribunal, the bench has held that, if the valuation report of the assessee is
disputed by the AO, he would be bound to refer the valuation to the DVO, in accordance with law.
In our Transfer Pricing section, we have closely looked into the impact of Tribunal decision, wherein
the bench, upholds the re-characterization of subsidy received from the AE as service income and
also accepted CUP method over the TNMM applied by the TPO.
The coverage of key decisions rendered by various courts and direct tax appellate authorities have
been compiled and presented for understanding, in the usual manner.
This edition will provide deeper insights to you. We hope you find this of interest. As always, we look
forward to your feedback and comments which would enable us to further enhance the content of
the newsletter.
Happy Reading!
Yours Sincerely,
Knowledgeware Team
B. K. Khare & Co.
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ARTICLES:
Back to Basic:
Computation of Capital Gains
Introduction
Principles governing the computation of capital gains are important both from the conceptual as
well as practical points of view. To take the former first, a sine qua non for the charge of capital gains
to tax is that such gains should fall within the ambit of section 45. That is to say, the asset
transferred should be a capital asset as defined u/s 2(14); and the transaction in question should
involve a transfer u/s 2 (47) and not be exempt u/s 47.
Even more importantly, it should be possible to compute a gain or loss within the framework of the
computation provisions (s.48). For, as pointed out by the Supreme Court in CIT v. B. C. Srinivasa Setty
128 ITR 294 (SC), if, for any reason the computation provisions fail, the gain cannot be brought to
tax.
From a practical point of view, the computation provisions are important because it is on the basis of
these that the gain is first computed; and then included as part of total income.
Basic principles of computation – s. 48(1)(a)
S. 48(1) (a) provides for the following deductions from the full value of the consideration for the
transfer:
a. the cost of acquisition of the capital asset (or wherever applicable, in the case of long term
capital gains, indexed cost of acquisition) in question [s.55(2)];
b. the cost of improvement (or wherever applicable, indexed cost of improvement)
[s.55(1)(b)]; and,
c. Expenditure incurred wholly and exclusively in connection with the transfer (The
commission paid to a broker) would be the most typical example.
If two assets were acquired for one consolidated price, the assesse is entitled to bifurcate the same
[CIT v. Vimal Chand Golecha 201 ITR 442 ( Raj)]. Also, for the purposes of the Income –tax Act, the
cost of acquisition is always determined by this enactment alone- specifically s/s 48, 49 and 55 and
not provisions contained in any other legislation.
Full value of consideration
In two classic decisions- namely, CIT v. George Henderson and Co. Ltd v. CIT 66 ITR 622 (SC) and CIT
v. Gillanders Arbuthnot 87 ITR 407 (SC), the Supreme Court held that the term “full value of
consideration” means the consideration received by the assesse and not the market value of the
property transferred. But where the parties to the transaction agree that the property would be
transferred at its market value, the latter would be the full value of consideration. This would be the
case where a company acquires shares of another company, and offers its own shares in return to
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the shareholders of the other company, with the exchange being carried out at market value of both
the companies; the full value of consideration in the vendors hands would be the market value and
not the par value of the shares that they sell [ACIT V. Rajan 263 ITR 279(Kerala)]. This judicial
decision is not inconsistent with CIT v. George Henderson and Co. Ltd and Gillanders Arbuthnot
supra. These rules of legal interpretation are subject to the special provisions contained in sections
50, 50CA and 50D.
In cases of compulsory acquisition of land, full value of consideration would include solatium for
such compulsory acquisition [Vadilal Soda Ice Factory V.CIT 80 ITR 711(Guj)] and the injury suffered
by the adjoining land which has not been acquired [CIT Mahalakshmi 134 ITR 428 (Kar)].
Cost of acquisition
In a transaction involving the purchase of a large block of shares, the consideration paid by the
purchaser , cannot be bifurcated as between the value of shares per se and the acquisition of
controlling interest .The entire consideration received by him would be for the purchase of shares,
since controlling interest cannot be purchased independently of the purchase of shares and the
purchase per se cannot be split into various components [Vodafone International Holdings BV v.
UOI 341 ITR 1(SC)]. However, after purchase, or rather as part of it, registration charges paid by the
purchaser for getting the shares transferred in his name would form part of the cost of acquisition;
likewise, expenditure on litigation incurred to gain better voting rights would rightly form part of the
cost of improvement [CIT v. Bengal Assam Investors 72 ITR 319 (Cal)]. Litigation charges for obtaining
a probate or letters of administration, costs of travelling and eviction of an unauthorized tenant too
are deductible as they would form part of the cost of acquisition [June Perret v. ITO 298 ITR
268(Kar)]. Where however debentures are converted into shares in accordance with the debenture
trust deed, the cost of acquisition would not be the original cost of debentures but their market
value on the date of conversion [Mrs. A. Ghosh v. CIT 141 ITR 45 (Cal)]. In the case of amalgamation,
where the amalgamated company takes over the assets of the amalgamating company at book
value, the book value of shares held by the amalgamating company would be their cost of
acquisition in the hands of the amalgamated company [ CIT v. Surat Cotton and Weaving 118 ITR
746(Bom)]. Cost of acquisition can increase in a subsequent year as a result inter alia of increase in
liability on account of accrual of interest liability on unpaid purchase consideration [ CIT v. Mithilesh
Kumari 92 ITR 9 (Del); Addl CIT v. K.S. Gupta 119 ITR 372 (Andhra)]. On the contrary, where a firm
has acquired an asset and on the death of a partner, pays him his share of capital appreciation, it has
been held that the assessee could not claim such payment as an additional expenditure which would
go to increase the cost of acquisition of the firm [CIT v. Patel Brothers 145 ITR 614 (Bom)]. [This view
however has been challenged and held to be incorrect by some experts on the ground that the case
is akin to the purchase of an asset in foreign exchange on installment basis; a change in the exchange
rates on devaluation may lead to an increase in the cost of acquisition of the asset in question – see
in particular, Kanga and Palkhivala, Law and Practice of Income-tax, Vol. 1, Page 1220, 10th edition].
Where a partner has incurred additional cost in the acquisition of an asset purchased by the firm, he
can claim such cost in the computation of his share of the capital gain arising to the firm [ Sajjan
Kumar v. CIT 113 ITR 430].
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While betterment charges paid to a municipality can be claimed as part of the cost of improvement
[ Mathuradas Mangaldas Parekh v.CIT 126 ITR 669 (Guj)]; estate duty, urban tax or corporation tax
paid by the assesse are not so deductible [ Arunachalam (RM) v. CIT 227 ITR 222 (SC); CIT v. SAS
Hotel 246 ITR 249].
Additions to the cost of acquisition /cost of improvement
Cost of acquisition is not a fixed concept. It is not as if once determined, it cannot be increased. Thus
if a person buys or inherits a property subject to a mortgage debt, and later pays off the debt and
releases the property from the mortgage, he has improved his title to the property and can claim
the payment of the debt in question as an additional cost that he has had to incur [ CIT v.
C.V.Soundararajan 150 ITR 80(Madras), R.M. Arunachalam v. CIT 227 ITR 222 (SC)]. But the position
would be substantially different in the case of an assesse who first acquires the property, then raises
a mortgage debt on it, and later discharges the same; in the latter case, the repayment of the
mortgage debt would not add to the cost of acquisition [CIT v. Roshanbabu 275 ITR 235)].
Similarly, payment made by a vendor to a life tenant of the property transferred is deductible but
not a payment by way of settlement of claims made to those who had a right to be paid from the
sale proceeds of the property but had no right on the property itself [CIT v.C.V. Soundararajan 150
ITR 80 (Mad); Ashok Sai v. CIT273 ITR 165(Delhi)].
The basic principle behind the aforesaid decisions is that an asset or a property means not merely
the physical asset or property in question but also any right title or interest in it. Different person
may have different rights in the same property or asset. The absolute owner has the largest bundle
of rights while a lessee or a mortgagee may have more limited rights in it. When a property is
mortgaged, both the mortgagors as well as the mortgagee have rights. If the assesse, inherits the
mortgagor’s rights he may enlarge the same by paying of the mortgage debt and extinguishing the
mortgagee’s rights.
Expenditure incurred wholly and exclusively in connection with the transfer
Another allowable deduction in the computation of a capital gain relates to “expenditure incurred
wholly and exclusively in connection with the transfer”. This term is wider than “expenditure for
transfer.” Thus expenses incurred for removing a mortgage * Gopee Nath Paul v. CIT 278 ITR 240
(Cal)], or for removing an encumbrance [ CIT v. Shakuntala Kantilal 190 ITR 56 (Bom); CIT v. Bradford
Trading Co. 261 ITR 222(Mad)] are deductible. The expression includes expenses incurred for
preparing a layout plan for housing sites (CIT v. Ramnathan152 ITR 489); payments made to tenants
for vacation of premises [CIT v. Venkataraman 137 ITR846 (Mad)], brokerage to real estate agents
[Asgar Jain v. CIT 298 ITR 60]; and expenses incurred for claiming compensation or enhanced
compensation [V.A. Vasumathi v. CIT 123 ITR 24 (Kerala)].
Interest on delayed payment to government by way of charges for unearned increase was held as
not deductible even though there was a connection with the transfer. This is perhaps because it
could not satisfy the test of being wholly and exclusively so connected [ Sita Nanda v. CIT 251 ITR
575(Del)]. The same is true of retrenchment compensation paid to ex-employees, when such
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compensation bears no nexus with the capital asset transferred [ CIT v. Radio Talkies 238 ITR 872
(Bom)].
A few important special provisions
The first proviso to s. 48 provides for the computation of capital gains arising to a non-resident on
the transfer of shares or debentures of an Indian company when such an investment was made by
him in foreign currency. The main effect of this provision is to nullify the gain that may arise to the
assesse solely due to depreciation of Indian currency vis-a- vis the foreign currency in which the
original purchase was made.
The second proviso provides a similar relief to resident assesses on account of inflation in the
computation of long term capital gains. In essence, what is deductible for all categories of assesses,
except those indicated in the preceding para is the indexed cost of acquisition and indexed cost of
improvement, which have the effect of suitably modifying the original costs of acquisition and
improvement so as to nullify the effect of inflation. It is to be noted that:




up to the assessment year 2017-18: the cost of an old asset is, at the option of the assesse,
substituted by its fair market value as on 1st April, 1981, provided the assesse or the
previous owner became the owner of the asset before this date [s.55(2)(b)];
With effect from the assessment year 2018-19: such cost is, again at the option of the
assesse, substituted by its fair market value as on 1st April, 2001, provided the assesse or the
previous owner became the owner of the asset before the aforesaid date.

Where the capital asset was acquired on a date falling after the dates indicated above, the original
cost of acquisition is taken as the basis for applying the indexed cost of acquisition/ improvement.
This is arrived at by multiplying the cost of acquisition of the capital asset in the base year as
determined above, by the notified cost index for the financial year in which the sale takes place, as
divided by the cost index in the base year [Explanation below s. 48(1)].
S.51 stipulates that the original cost of acquisition or the substituted fair market value on the
statutory date is to be reduced by the amount of advance retained by the assesse on account of
previous negotiations.
S.49 (1) lays down a rule- applicable in certain select circumstances-whereby the cost of acquisition
would be the cost to the previous owner. This statutory rule applies where the assesse has acquired
the property inter alia through:






inheritance, succession or devolution;
any distribution on total or partial partition of an HUF;
liquidation of a company;
under a gift, will or trust
transfers from and to holding company to a wholly owned subsidiary or vice versa (where
the transferee company is an Indian company) or from amalgamating company to the
amalgamated company (where the amalgamated company is an Indian company); or,
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transfers indicated u/s 47(via), (viaa), (viab), (vib), (vic), (vica), vi(cb), vi(cc), vi(cb), vi(cc),
(xiii), (xiiib) or (xiv) or 64(2).

The rationale behind section 49 is that even in the case of exempt transfers of the type referred to in
s. 47 the exemption is available only once. If the asset in question is transferred on a subsequent
occasion, it will attract capital gains tax, with the cost of acquisition being deemed to be the cost to
the previous owner [ CIT v. Brahmi Investments P. Ltd. 286 ITR 66 (Guj)].
Insofar as partition is concerned, this deeming fiction would apply only to such part of the property
as has been acquired by this means. Actual consideration paid would constitute the cost of
acquisition for that part of the property which was not acquired through this means, namely,
partition [Lalitaben Hariprasad v. CIT 320 ITR 698 (Guj)].
Where in all these cases it is not possible to ascertain the cost to the previous owner, the fair market
value of the property on the date on which the previous owner acquired the property would be
deemed to be the of cost of acquisition to the assesse [s.55(3)]. Other rules of computation, such as
an addition on account of any cost of improvement would apply to this figure of notional cost.
U/s49(2A), where the acquires shares or debentures of a company on the conversion of debentures,
debenture stock or deposit certificates [ s. 47(x) or (xi)], the cost of acquisition to the assesse would
be the cost to the assesse of the debentures, debenture stocks or deposit certificates in relation to
the asset that has been acquired [s.49(2A)].
The cost of acquisition of sweat equity shares is their fair market value as on the date on which the
assesse exercises the option of applying for the same, as reduced by any amount actually paid by
him [s.17(2)(vi) read with s.49 (2AA)].
The cost of acquisition of the share of a resulting company shall be a proportion of the cost of the
share held by the assesse in the demerged company [s.49(2C)]. The original cost of the shares in the
demerged company will thus be reduced in the manner indicated above [s. 49 (2D)].
Conclusion
This concludes our discussion on the first part of computation of capital gains. In the next part we
will continue our discussion and discuss such legal concepts as cost of rights and bonus shares [s.
55(2) (aa], special provisions for computing cost of acquisition and capital gains in the case of
depreciable assets [s. 50 and 50A], determination of capital gains in the case of slump sales [s. 50B];
meaning of full value of consideration in special cases [s/s. 50C, 50CA and 50D] etc.
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Tax Controversy:
India’s draft rules for profit attribution to PE – Emerging Paradigms!
The concept of Permanent Establishment (‘PE’) has been at the forefront of international tax
litigation. From an Indian perspective, much of the litigation involving PE has been around the issue
of whether a non-resident’s activities in India constitute a PE in India.
In the whirlwind of arguments regarding constitution of a PE, a critical and connected aspect that is,
at times, overlooked. What happens if the non-resident has a PE in India? What lies next? Once a
PE is constituted, the income attributable to the PE is taxable in India. Herein lies the next challenge
– How does one attribute profits to a PE?
Guidance under India’s domestic tax laws and tax treaty network
India’s domestic tax laws have limited guidance on profit attribution to a PE. Rule 10 of the Income
Tax Rules, 1962 (‘Rules’) provides that where the Assessing Officer (‘AO’) is of the opinion that the
income attributable to a PE cannot be definitely ascertained, he has the following three alternative
methods to determine profits attributable to a PE:
a) At such percentage of turnover, which the AO considers reasonable (Percentage of Turnover
method)
b) Proportion of global profits in the ratio of receipts accruing or arising in India to the total global
receipts (Proportionate method)
c) In such other manner as the AO may deem suitable (Discretionary method)
India’s tax treaty network provides certain degree of conceptual guidance on attribution of profits to
PE. The guidance, however, is not comprehensive and often paves way for application of the
domestic tax law as bedrock of profit attribution to PE.
Consequently, there has been considerable litigation with regards to attribution of profits to a PE.
There was a compelling case for additional guidance to provide certainty to taxpayers and even tax
administrators.
The draft profit attribution rules
The CBDT had formed an expert committee to provide guidance on profit attribution to a PE. The
Committee was expected to provide simple and universally applicable profit attribution rules,
keeping pace with rapid digitalization and the global developments under the BEPS project.
The Expert Committee has published its draft report and the Central Board of Direct Taxes has
invited comments from stakeholders on the said report. Given the complexity and dynamic nature
of the matter at hand, naturally, a number of questions arise from the Committee’s Report, including
questions that argue on the acceptance of the fundamental approach adopted by the Committee.
In this article, we discuss the salient features of the Committee’s report (‘CR’). We will discuss the
key questions arising from the Committee’s Report in Part-II of this article.
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Salient features of the draft profit attribution rules
1) The CR discusses that the OECD has advocated use of transfer pricing principles by application of
FAR analysis (Functions, Assets and Risks) in determining profits attributable to the PE, often
referred to as Authorised OECD Approach (AOA). The CR disagrees with the Authorised OECD
Approach on the ground that the AOA only considers the supply-side factors and ignores the
demand-side factors. The CR argues at length that the demand side factors are equally
important in deciding the profit attributable to the PE.
2) The CR refers to the Force of Attraction (FOA) Rule in supporting its case of use of demand-side
factors in profit attribution.
3) The CR states that there is a difference between the arm’s length principle and arm’s length
price. The CR agrees with the arm’s length principle in determining the profits attributable to
the PE under a separate-entity approach (also supported by Article 7 of the OECD and UN Model
Conventions). However, it does not agree with application of arm’s length price derived under
the FAR analysis in attributing profits to a PE.
4) The CR advocates application of Mixed Approach, where profits are allocated partly to the
jurisdiction where the consumers are located and party to the jurisdictions where the supply
activities are undertaken. The CR makes references to the prevailing tax legislations in USA,
Canada, Switzerland, the European Union, etc. in support of the Mixed Approach.
5) The CR does not favour use of formulator apportionment method to determine profits
attributable to a PE. It advocates use of fractional apportionment method. The CR suggests use
of a 3-factor formula-based methodology with equal weightage accorded to sales (representing
demand) and manpower and assets (representing supply, including marketing activities). Under
this formula, the profits attributable to a PE would be calculated as follows:
Profit attributable to operations in India = Profits derived from India x [1/3 x SI/ST + (1/6 x
NI/NT) + (1/6 x WI/WT) + (1/3 x AI/AT)]
SI =
ST =
NI =
NT =
WI =
WT =
AI =
AT =

Sales of Indian operations from India
Total sales of Indian operations
Number of employees of Indian operations operating in India
Total number of employees of Indian operations
Wages payable to employees of Indian operations operating in India
Total wages of employees of Indian operations
Assets of Indian operations located in India
Total assets of Indian operations
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6) Profits derived from India will be the higher of the following:
a. ‘Revenue derived from India’ multiplied by ‘Global Operational Profit Margin’, OR
b. 2% of the revenue derived from India
For this purpose, the ‘revenue derived from India’, includes all receipts arising or accruing or is
deemed to accrue or arise from India, which are chargeable under the head ‘Profits and gains of
business or profession’. The ‘Global Operational Profit Margin’ means EBITDA (Earnings before
interest, taxes, depreciation and amortization) of the Multinational Group.

7) The CR proposes a separate formula to deal with Digital Economy. It argues that in a digitised
business, the users add value by performing activities similar to employees. Thus, where a nonresident has a PE in India under the concept of ‘Significant Economic Presence’, the profit
attributable to such a PE will be computed by using an expanded four-factor formula with the
addition of “users” in determining the profits attributable to the PE.
8) The weightage to be assigned to users varies with the intensity of user involvement. In cases of
low and medium user intensity, the weightage assigned to users is 10% whereas in cases of high
intensity, the weightage assigned to users is 20%, with corresponding reduction in the weights
assigned to the other parameters. Thus, the profit attribution formula in such cases will be as
under:
a. For Low and Medium user intensity
Profit attributable to operations in India = Profits derived from India x [0.30 x SI/ST +
(0.15 x NI/NT) + (0.15 x WI/WT) + (0.30 x AI/AT) + 0.1]
b. For High user intensity
Profit attributable to operations in India = Profits derived from India x [0.30 x SI/ST +
(0.125 x NI/NT) + (0.125 x WI/WT) + (0.25 x AI/AT) + 0.2]
9) The CR states that the proposed profit attribution rules shall apply only where the India-centric
financial statements are not required to be prepared under the Companies Act, 2013, where the
books are rejected by the AO or where the books do not adequately reflect profits attributable
to the PE.
10) For non-residents having a subsidiary in India, profit attribution rules will not apply if the
subsidiary is remunerated at arm’s length and the payments received by the non-resident from
India do not exceed INR 1 million.
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Concluding Remarks:
A beginning has been made in devising more specific rules for profit attribution to PE to ensure that
BEPS concerns are appropriately addressed. The CR delves into history of PE taxation and also takes
note of legislations prevailing in certain foreign countries. It seeks to adopt a fractional
apportionment method supported by an arithmetic formula to arrive at profits attributable to a PE.
Being in the nascent stage, there are a number of questions and concerns that arise from the
approach advocated by the CR. At the same time, it is hard to miss the inclination of the CR towards
obtaining higher allocation of profits to India.
In the next part of this article, we will discuss at length the challenges and concerns that arise from
the CR. Some of these challenges are fundamental to the concept of transfer pricing. Perhaps, the
time is indeed ripe to revisit the axiomatic transfer pricing concepts and align them with the BEPS
concerns. However, can this be done unilaterally?
We leave it at that, for the time being!
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HIGH COURT
Services relating to GDR issue must be rendered and utilized in India, in order to be covered under
the definition of ‘fees for technical services’ under the Act
Facts & Issue:
The taxpayer was a scheduled Bank and was engaged in banking business. It decided to raise capital
abroad through the issuance of Global Depository Receipts (‘GDRs’) & to do that, it had engaged M/s
Amas Bank (Middle East) Ltd. (‘Amas’) which was incorporated under the laws of United Arab
Emirates and was carrying on financial services, for providing services such as sole book-runner,
global coordinator and Lead Manager to the said GDR offer. It was agreed that for their services, M/s
Amas would be paid a fee equal to 3.5% of the gross proceeds of the GDR issue, the payment of fees
being net of withholding tax.
In accordance with the procedure for foreign remittances prescribed with reference to section 195
of the Income-tax Act, 1961 (‘the Act’), the Bank obtained the certification by its Chartered
Accountant for this outward remittance. Although the said certificate mentioned and certified
deduction of tax at-source of USD 2,13,722 equivalent to Rs.90,83,185, being the amount of tax
grossed up @ 10.5575%, the Bank contended that no tax was payable at all under section 195 of the
Act.
Therefore, the Bank filed an appeal before the ld. CIT (A) u/s 248 of the Act, contending that the
consideration paid for the services rendered by M/s Amas outside India did not fall within the
purview either of ‘fees for technical services’ u/s 9(1)(vii)(b) of the Act or under any other income
head under the Act, considered together with the provisions of the DTAA between India and the
UAE. The ld. CIT (A) did not agree and deemed it appropriate for the Bank to apply TDS on the
impugned remittances to M/s Amas.
Observations & Ruling of the ITAT:
The Bank carried the issue at hand, before the Hon’ble ITAT, which was with respect to the Bank's
obligation to deduct tax at-source, while making payment of service charges of USD 2 million (about
Rs. 91 Lacs) to M/s Amas. The Revenue contended that being the payment of technical services,
deduction ought to have been made as prescribed under section 195 of the Act. The Bank argued
that the foreign payee had no tax obligation in India and therefore, the requirement of deducting tax
at-source did not arise.
In respect of the amounts payable to M/s Amas, the Hon’ble ITAT found that the services rendered
by M/s Amas were purely of a commercial nature and bore the character of income arising to it
wholly outside India. Services under the Agreement with M/s Amas were neither rendered in India
nor utilized in India. In this view of the matter, the services did not partake of the character of ‘fees
for technical services’ as defined in the Explanation to Section 9(1)(vii)(b) of the Act. The issue was
also squarely covered by the decision of Bangalore Bench of the Hon’ble ITAT in case of ABB FZ-LLC
[162 ITD 89] and also by the decision in case of Mckinsey Business Consultants [68 SOT 178].
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Thus, the Hon’ble ITAT had held in favour of the Bank.
Observations & Ruling of the HC:
The Revenue carried the matter to the Hon’ble Bombay HC.
The HC noted that the expression ‘chargeable under the provisions of the Act’ in section 195(1)
showed that the remittance had to be of a trading receipt, the whole or part of which was liable to
tax in India. It was observed by the Hon’ble Apex Court in the celebrated case of GE INDIA
Technology Centre P Ltd. vs. CIT [327 ITR 456] that if the tax was not so assessable, there was no
question of tax at-source being deducted.
On facts, the HC noted that GDR was issued outside India & that the services were rendered by M/s
Amas outside India for raising such funds from the GDR outside India. It was, in this context, that the
Hon’ble Tribunal had, as narrated above, correctly come to the conclusion that the services rendered
by M/s Amas were neither rendered in India nor utilized in India.
As regards the Revenue’s fervent plea that the retrospective amendment to section 9 effected by
the Finance Act, 2007 gave rise to a deeming fiction, which must be allowed to take its full effect, the
Hon’ble HC differed in its interpretation with that of the Revenue. The HC held that despite this
amendment, the basic requirement of income having arisen in relation to the activity in India and
having connection to the consumption of such services in India was not totally done away with.
Therefore, since in the instant facts, the services were obviously not rendered in India, the said
retrospective amendment to section 9 did not have any effect.
Thus, the Hon’ble HC dismissed the Revenue’s appeal.
Citation:
CIT, Mumbai vs. IndusInd Bank Ltd. [ITA Nos. 659 & 662 of 2018]
Our Comments:
This ruling is a welcome one, in that it has upheld the settled position that to be taken within the
ambit of ‘fees for technical services’ under the provisions of the Act, the services must have been
rendered as well as consumed in India. In addition, it may be worthwhile to point out that the DTAA
between India and the UAE did not contain the definition for ‘fees for technical services’ in which
case, the taxability did not arise in the absence of a PE in India.
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Expenditure towards Front end fees for availing loan constitutes interest to be amortized over the
period of the loan
In a recent ruling, HC at Calcutta held that the front-end fees paid for availing loan ought to be recharacterized as interest and thus eligible for amortization. The case was accordingly set aside to
ITAT to decide it afresh. Further, the HC also decided the issue of taxability of unrealized foreign
exchange gains holding that the same was taxable on accrual basis i.e. on notional basis and not on
receipt basis or on actual settlement, thus deciding the issue in favor of the Revenue.
Facts & Issue:
The assessee had paid a fee to the bank / financial institution described as “front end fees”
amounting to Rs. 61, 69,000. The assessee had claimed amortization of expenses under section 35D
of the Act. According to department, this expenditure could be claimed once and could not be
spread over a period of ten years under section 35D of the Act. This expenditure, according to
Revenue, was not one which could fall within the conditions stipulated in section 35D (1) and (2) of
the Act. The Assessing Officer accordingly did not allow the claim of the assessee. The ITAT decided
the issue in favor of the assesse, mainly based on the decision of its earlier order in previous
assessment year. The ITAT had also decided the issue of taxability of foreign exchange gains on
notional basis in favor of the Revenue, as there was no actual gain. Aggrieved by the said order of
the ITAT, the assessee had filed an appeal before the HC.
Contentions of the Assessee:
The AR of the assessee referred to the definition of “interest” provided under section 2(28A) of the
Act and contended that the front-end fees paid by the assessee could be equated with “any service
fee or other charge” provided therein. It would accordingly constitute as a part of interest payment.
The AR, thus argued that where the loan was of a particular duration and interest was paid at
intervals, even the front-end fees would also be treated as part of interest and eligible for
amortization u/s 35D of the Act.
Further, with regard to the taxability of unrealized foreign exchange gain, it was contended that the
said profit was notional in nature and there was no actual gain.
Contentions of the Revenue:
On the other side, the DR argued that the impugned expenses are not covered within the ambit of
section 35D of the Act and that the same needs to be capitalized.
On the issue of taxability of unrealized foreign exchange gain, the DR relied upon the decision of the
SC in the case of CIT v. Woodward Governor India P. Ltd. reported in 312 ITR 254, wherein it was
held that the treatment of gains or losses would depend upon the accounting treatment regularly
followed by the assessee i.e. mercantile or cash system of accounting.

B.K. KHARE & Co
CHARTERED ACCOUNTANTS

Page 14

[KNOWLEDGEWARE MAY 2019]
Observations & Ruling of the HC:
HC heard the rival contentions and perused the issue under consideration.
For the issue of claim of expenses incurred in the nature of “front end fees”, HC noted the facts of
the case and made reference to the decision of the SC in the case of Madras Industrial Investment
Corporation Ltd. v. CIT reported in 225 ITR 802, wherein it was held that the discount on issue of
debentures can be claimed as business expenditure on amortized basis, being continuing benefit
spread over a number of years.
HC was of the opinion that the facts of this case were very similar to that before the SC. It was
observed that the front-end fees constituted interest liability of the assessee spread over a period of
time and the assessee was entitled to amortize the same.
HC accordingly set aside the issue to ITAT to re-determine this issue by considering the SC decision in
the case of Madras Industrial Investment Corporation Ltd. cited supra.
Separately, on the issue of taxability of unrealized foreign exchange gain, HC ruled the issue in favor
of the Revenue basis the decision of the SC in the case of Woodward Governor India P. Ltd. cited
supra.
Citation:
CIT v. Kesoram Industries Ltd. [TS-216-HC-2016(Cal)]
Our Comments:
The HC in the present judgement had dealt with two regular, but pertinent issues as under:
a) Claim towards amortization of front-end fees paid on loan availed, and
b) Taxability of unrealised foreign exchange gains.
As regards the first issue, HC had, surprisingly, held that the front-end fees paid on loans can be
amortized over the period. The said decision of the HC is in contrast to the principle laid down by the
other authorities that the front-end fees can be claimed as deduction in the first year itself. In our
considered view, expenditures like upfront fees is crystalized and paid in the first year itself and that
the same is paid irrespective of loan being availed in certain cases. Having said so, we may point out
the decision of the SC in the case of Taparia Tools Limited reported at 372 ITR 605, wherein it was
held that the interest expenditure incurred and paid in the first year, the same can be allowed as
deduction in the said year itself as the liability was incurred in the said year itself. As also the
Mumbai ITAT in the case of Mahindra & Mahindra Financial Services Limited (ITA No. 3150/M/2013)
allowed the claim of arranging fees in the first year itself as the expenditure was incurred during the
year.
As regards the second issue, the HC had held that the foreign exchange gain arising on account of
Mark to Market (‘MTM’) done as on the last day of the previous year would be taxable, which is
again contrary to the principle that any income should not be taxable on notional basis. It is however
unclear as to the nature of foreign exchange gain i.e. what the underlying asset which leads to is
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such foreign exchange gain. Having said so, the ICDS provisions, which brings out the intent of the
legislature, does not allow the gain or loss to be recognized on MTM, if the contract is intended for
trading or speculation purpose.
Thus, this decision of the HC, with due regards, has unsettled the settled issue on both the matters.
The readers may, while analyzing the implication of this decision, cautiously distinguish the facts of
the case.
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HC held that test of ‘on-spot control or supervision’ is not the sole criteria to decide employeremployee relationship in the case of employee sent on deputation
Facts & Issue:
The assessee was the sole proprietor of M/s. Radiant Services. The assessee had entered into an
agreement with a Kuwait based company, M/s. Arabi Enertech for providing manpower to the said
company as per its requirements. The Kuwait Company paid a fixed sum to the assessee out of
which the assessee remunerated the deputed employee.
The Assessing Officer held that while making payment to the deputed employee, the assessee had
failed to deduct tax at source under section 195 of the Act.
The CIT(A) and the ITAT decided the issue in favor of the assesse. The CIT (A) held that the employeremployee relationship continued to exist between the assessee and the deputed employee and
hence the payment was in the nature of salary. Accordingly, salaries having been paid to the nonresident employee, provisions of s 195 were not applicable.
Against the ITAT order, the revenue filed an appeal before the HC.
Observations & Ruling of the HC:
The HC held that, the test of the extent of control and supervision of a person, by the engaging
agency, are undoubtedly relevant facts while judging the question whether the person was an agent
or an employee. However, in a situation where the person employed by one employer is either
deputed to another or sent on loan service, the question of dual control would always arise. In such
circumstances, the mere test of on-spot control of supervision in order to decide the correct
employer may not succeed.
In the present case, the Kuwait based company would enjoy considerable supervising powers and
control over the deputed employee as long as the said employee is working for it. Nevertheless, the
assessee continued to enjoy an employer-employee relationship with the deputed employee.
The HC also noted that, if the work of such person was found to be wanting or if there was any
complaint against him, as per the agreement, it would only be the assessee who could terminate the
service of the deputed employee. Thus, the HC confirmed the view of the ITAT and the CIT(A) that
the payment to the deputed employee was in the nature of salary and hence provisions of 195 were
not attracted.
Citation:
Pr.CIT vs. Smt. Supriya Suhas Joshi [Reported in TS-202-HC-2019 (BOM)]
Our Comments:
In the above decision, the HC has observed that although the non-resident company had
considerable supervisory powers and control over the deputed employee, the resident assessee

B.K. KHARE & Co
CHARTERED ACCOUNTANTS

Page 17

[KNOWLEDGEWARE MAY 2019]
continued to remain the employer of the deputed non-resident employee. Accordingly, the payment
made by the resident assessee to the deputed non-resident employee was in the nature of salary
and hence, the provisions of section 195 were not applicable. This decision could have a bearing on
drafting deputation contracts to overseas assignments.
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HC allows benefit under section 54 of the Act on transfer of residential property in Co-operative
Housing Society which was constructed on a lease-hold land

Facts & Issue:
Assessee was a co-owner of a residential property received under a WILL made by his Father. The
residential complex in which the said flat was located was owned by a Co-operative Housing Society
and was constructed on lease hold land. The Father of the assessee was a member of the Society
and owned the said flat. The co-owners sold the said flat in FY 2008-09 and offered the long term
capital gains to tax. The assessee considered 50% of the sale proceeds of Rs. 11.50 crores as
proportionate sale consideration and, while computing capital gains, claimed benefit of indexed cost
of acquisition from the period his father was the owner of the flat and also claimed benefit under
section 54 of the Act for the investment made in purchase of a new residential property of Rs. 2.89
crores.
The AO held that since the land on which the residential complex was situated was not actually
owned by the Society, but was rather being enjoyed on long-term lease, thereby the assessee had
not transferred the building 'and' the land appurtenant thereto, as mandated by section 54 of the
Act and was thus dis-entitled to the said claim.
The CIT(A) held that merely because the flat was constructed on a leased land, it would not change
the nature of the transaction and noted that for, applicability of Section 54, the Assessee had to sell
a capital asset in the nature of building or land appurtenant thereto. The word 'or' cannot be read as
'and' in the context of the said provision. Hence, the CIT(A) allowed the appeal in favour of the
assesse. The tribunal upheld the order of CIT(A). The revenue filed further appeal before the HC.
Contentions of the Revenue:
The residential complex was constructed on leased land, hence the Co-operative society was not the
owner of the land. Thus, the assessee had transferred only the flat i.e. building and not land
appurtenant thereto. The counsel relied on commentaries on income tax law by certain renowned
authors in support of his stand that, in the context of section 54, the word “or” shall be read as
“and”. It was reiterated that since, the assesse had not fulfilled the pre-conditions of section 54 of
the Act; the assessee was not entitled to claim the benefit.
Observations & Ruling of the HC:
The HC upheld the order of the ITAT and allowed the claim of deduction under section 54 of the Act.
The court upheld the CIT(A)’s view that merely because the residential complex is constructed on
leased land, it did not change the nature of the transaction. The HC noted that there was no
prescription under section 54 (1) of the Act that the word 'or' is to be read as 'and'.
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The HC further noted that the very concept of a Cooperative Housing Society is that the society is
the owner of the land and continues to be so irrespective of the incoming and outgoing of its
members. The HC held that a member of Co-operative Housing Societies is the owner of the
constructed building and, along with other members, has possessory right over the land on which
such building is situated.
Citation:
The PCIT-23, Mumbai vs. Shri Rahul Uday Tuljapurkar [TS-235-HC-2019(BOM)]
Our Comments:
Deduction under section 54 can be claimed by an individual or HUF on transfer of building or land
appurtenant thereto and being a residential house. The Revenue in the present case has very oddly
contended that to claim benefit under section 54 of the Act, the assessee must also transfer the land
appurtenant thereto. Such a condition is not prescribed under section 54(1) of the Act and hence a
residential house in a co-operative housing society, which owns or has taken the land on lease,
would be eligible for deduction under section 54 of the Act.
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HC denies deduction under section 48 for mortgage discharge in connection with sale of property

Facts & Issue:
The assessee, along with the two other co-owners, had purchased land. The property had been
offered as collateral security against a loan obtained by a company from a bank. The assessee, along
with two other co-owners, stood as guarantors for the aforesaid loan. Mortgage was by deposit of
title deeds. No registered mortgage deed was executed.
Since the loan was not repaid, the assessee and the other two co-owners gave consent for sale of
the property by the bank, to realize its dues. The total sale consideration was directly paid to the
bank by the purchaser.
The assessee claimed that since the entire sale consideration had been paid towards the loan
account of the company to the bank, the assessee had not earned any capital gains on sale of the
property.
The AO observed that the bank had never been vested with the power to alienate the property and
appropriate the sale proceeds towards the loan given by it. The AO also observed that the three coowners had themselves come forward voluntarily and sold the property in question and the
purchaser of the property deposited the sale consideration by way of a demand draft in the loan
account of the company with the bank. Thus, the AO concluded that it was only an application of
income and not a case of diversion of income as agitated by the assessee.
The CIT(A) and the ITAT confirmed the AO’s stand.
Aggrieved by the ITAT order, the assessee filed an appeal before the HC.
Contentions of the Assessee:
The assessee submitted that, in view of the default in repayment of the loan, the property was
brought to sale and was sold to the purchaser. The purchaser paid the sale consideration directly
into the bank and hence, the assessee contended that the sale consideration cannot be taxed as
‘income from capital gains’.
Further, the assessee submitted that since the sale consideration was paid towards the discharge of
the loan, it was actually a cost of acquisition and not capital gains, in the hands of the assessee. The
assessee also stated that there was a diversion of the sale proceeds towards redeeming the interest
of the mortgagor and therefore, the amount so diverted was not liable to capital gains tax. In this
context, the assessee placed reliance on the following decisions:
(a)
(b)
(c)
(d)
(e)

CIT vs. Thressiamma Abraham (1997) 227 ITR 802 (Ker)
CIT vs. Attili N. Rao (2001) 252 ITR 880 (SC)
CIT vs. Shakuntala Kantilal (1991) 190 ITR 56 (Bom)
CIT vs. Sunil J. Kinariwala (2003) 1 SCC 660
CIT vs. Abrar Alvi (2001) 247 ITR 312 (Bom)
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Contentions of the Revenue:
The revenue submitted that the assessee along with two other co-owners had voluntarily offered
the property as collateral security and a mortgage by deposit of title deed was created in favour of
the bank. The bank had no independent authority to sell the property. Accordingly, the revenue
contended that the consideration received from the purchaser was for the value of the property and
it was immaterial whether it was paid directly to the bank. The assessee was liable to be taxed for
capital gains for the consideration received and such payment was only application of income
subject to capital gains tax liability.
In this regard, the revenue placed reliance on the following decisions:
(a)
(b)
(c)
(d)

R.M.Arunachalam vs. CIT (1997) 227 ITR 222 (SC)
CIT vs. N.Vajrapani Naidu (2000) 241 ITR 560 (Mad)
Sri Kanniah Photo Studio vs. ITO (2016) 286 ITR 538 (Mad)
V.S.M.R. Jagadishchandran (Decd.) vs. CIT (1997) 227 ITR 420 (SC)

Observations & Ruling of the HC:
The HC held that the consideration was not paid to clear a cloud over the title but was paid to clear
the interest or charge over the property, which had been offered as collateral security. Therefore,
the HC held that the value of the property, which had accrued on such sale, had to be considered as
capital gains in the hands of the assessee and the two co-owners. While concluding, the HC relied on
the following Supreme Court decisions (relied by the revenue):
(a) R.M.Arunachalam vs. CIT (supra)
(b) V.S.M.R. Jagadishchandran (Decd.) vs. CIT (supra)
The HC also held that there was no diversion of sale proceeds by virtue of overriding title, but on the
contrary, there was only a mere application by the owners themselves of the profits realised on the
sale of the property towards the discharge of the loan obligation.
Further, the HC distinguished the decisions relied by the assessee on facts.
Citation:
D.Zeenath vs. ITO [Reported in TS-209-HC-2019 (MAD)]
Our Comments:
In this decision, the HC has observed that the mortgage deed was not registered and accordingly,
the HC arrived at the conclusion that the bank did not have any right to bring the property for sale.
Therefore, the co-owners continued to hold title over the property and there was no diversion of
income. Capital gains can arise only in the hands of the owner of the capital asset and not in the
hands of a person having interest in the property as a mere mortgagee.
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Agrees with Delhi HC that retrospective amendments to Sec 9(1)(vi) are not merely clarificatory
Facts & Issue:
The assessee, a sports broadcast company, paid satellite space fees and transponder charges for
exhibiting on television cricket matches organized by The Board of Control for Cricket in India
(‘BCCI’). It appears that such fees and charges were paid by the assessee in the years 2006 to 2009,
wherein the telecast of cricket matches took place. The assessing officer took the view that the said
fees and charges, paid by the assessee, were in the nature of royalty in view of Explanations 4 to 6 to
Section 9(1)(vi) of the Income-tax Act, 1961 (‘Act’) inserted, with retrospective effect from 1st June
1976, by the Finance Act, 2012.
Though the main thrust of the Revenue before the Tribunal was that the expenditure was capital in
nature, the High Court noted that the Tribunal had fleetingly dealt with its nature as being that of
royalty, proceeded to hear this aspect on merits.
The High Court noticed that the issue of nature of the payment in question was decided by the Delhi
High Court in the case of Asia Satellite Telecommunication 238 CTR (Del) 233 wherein, after
elaborately examining the same, it was held that payment for use of transponder facility on satellites
to television companies outside India was not in the nature of royalty. This decision was followed by
the Delhi High Court in the case of New Skies Satellite BV, reported in (2016) 382 ITR 114.
The Bombay High Court agreed with the view taken in these two decisions and therefore did not
consider the question raised by the Revenue.
Citation:
Pr. CIT vs. NEO Sports Broadcast Pvt. Ltd [Reported in (TS-227-HC-2019(BOM)]
Our Comments:
Though the issue of retrospectivity of the amendment by way of insertion of Explanation 6 to s
9(1)(vi) was extensively considered by the Delhi High Court in the case of New Skies, in the light of
precedents, it refrained from finally taking a view and proceeded on the premise that the
amendment was retrospective. It however held that an Act of Parliament cannot supply or alter the
definition of royalty in Article 12 of the DTAA and accordingly, where DTAA are involved, the
retrospective amendment by the Finance Act 2012 would not apply. This, once again, establishes the
primacy of DTAA over the Income Tax Act, when the provisions therein are more beneficial to the tax
payer. The distinction between ‘transfer of rights in respect of property’ and ‘transfer of rights in
the property’ was highlighted by the Delhi High Court in the case of Asia Satellite and how the two
are distinct and have different legal effects.
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Subscription charges for telecasting channel is business income and not Royalty
Facts and issue:
The assesse a Singapore based company operated TV Channels for exhibition of various
programmers for entertainment and education. SET India Pvt. Ltd. (SET India) through layers of multi
system operators and cable operators collects subscription charges to enable individual customers
to view the channels and the programmers telecast on such channels. SET after making adjustment
of intermediary charges paid to different agencies remits the amount to the assesse. The assesse
contended that the amount received is business income. The AO rejected appellant’s contention and
held that the payment made by SET India to assesse is in the nature of Royalty for use of copy right.
CIT (A) and ITAT allowed the appeal of the assesse.
Observations & Ruling of the HC:
HC noted that the assesse received part of subscription charges paid by a large number of customers
through different agencies. The said subscription enabled the customers to view channels operated
by the assesse. The assesse was thus not parting with any of the copy right for which payment can
be considered as royalty payment. As per section 14 of the Copyright Act 1957 Copyright means
exclusive right subject to provisions of this Act to do or authorize the doing of any of the specified
acts in respect of a work or any substantial part thereof. The term “work” as per section 2(y) of the
Copyright Act, 1957 means any of the works namely a literacy, dramatic, musical or artistic work or a
cinematograph film and a sound recording. The HC noted that in the present case the assesse had
not created any literary, dramatic, musical or artistic work or cinematograph film or a sound
recording.
Section 37 of the Copyright Act, 1957 separately defines broadcast reproduction rights in respect of
broadcasts. Thus the HC rejected contention of the revenue that payment would be Royalty as per
clause (v) of explanation 2 to section 9(1) since the payment copyrighted of is not towards literary,
artistic or scientific work. Even as per Paragraph (3) of Article 12 of India Singapore DTAA the
payment would not fall under the category of Royalty.
Citation:
MSM Satellite (Singapore) Pte. Ltd [TS-236-HC-2019(BOM)]
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ITAT
Revised Return of Income filed pursuant to scheme of arrangement and amalgamation approved
by National Company Law Tribunal was to be accepted

Facts & Issue:
Dalmia Cement (Bharat) Limited, had entered into scheme of arrangement and amalgamation, with
effect from the Appointed Date i.e. January 1, 2015 which had been duly approved by National
Company Law Tribunal, Chennai *‘NCLT’+. Dalmia Power Limited had also entered into scheme of
amalgamation, with effect from the same Appointed Date, i.e. January 1, 2015, which had also been
duly approved by NCLT. In accordance with the directions of the order of the NCLT, both companies
manually filed revised return of income (‘ROI’) for AY 2015-16 & AY 2016-17 in November 2018,
since electronic filing was disabled then, as the statutory time limit to file a revised return for the
impugned years had expired.
The Income-tax Department treated the revised ROI filed as invalid on various counts. The Company
filed a writ petition against such rejection of revised ROI.
Contentions of the Revenue:
The Income-tax Department rejected the revised ROI filed on the following ground:
1. The revised ROI was not filed electronically as mandated by the Rule 12(3) of the Income Tax
Rules, 1962 (‘the Rules’).
2. The revised ROI was filed beyond the prescribed period as stipulated under Section 139(5) of the
Income Tax Act, 1961 (‘the Act’).
3. No approval had been granted by the CBDT to file revised ROI beyond the prescribed period as
stipulated under Section 139(5) of the Act, as required under Section 119(2)(b) of the Act read
with CBDT Circular 9/2015.
A plethora of decisions was relied upon by the Revenue in support of its contention of the revised
ROI being invalid.
Contentions of the Assessee:
The assessee companies contended that the scheme of amalgamation, duly approved by the NCLT,
permitted and enabled the companies to file revised return of income even if the prescribed time
limit for filing the revised income has lapsed. Additionally, the assessee contended that an order of
amalgamation or merger by a Court had a valid statutory force and the provisions of section 139 of
the Act. The assessee argued that CBDT circular No.9/2015, that provides for instructions with
regard to condonation of delay under section 119(2)(b) of the Act, was not applicable for the instant
cases as the revision of returns had not been filed on the ground of genuine hardship but had been
filed only pursuant to the amalgamation order passed by the NCLT. Accordingly, the CBDT exercising
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its powers to issue circulars under Section 119(2)(b) of the Act could not sit on the judgment of the
NCLT which had passed the amalgamation order permitting filing of revised ROI even if it is beyond
the prescribed time limit.
With regard to e-filing of revised ROI in accordance with Rule 12(3) of the Rules, the assessee stated
that it had filed a grievance petition before the Centralized Processing Center (CPC), Bengaluru,
regarding the inability to file the return electronically. In response, the CPC had categorically
communicated that since the e-filed original return had already been transferred to the jurisdictional
AO, hence, for processing the revised return filed manually, the jurisdiction lied with the
jurisdictional AO and CPC had no role to play.
A bunch of decisions was relied upon by the assessee in support of its contention of the revised ROI
being valid in law.
Observations & Ruling of the ITAT:
The Hon’ble HC observed that the scheme of amalgamation unambiguously permitted the
companies to file a revised return even after the expiry of the statutory time limit. Further, the
Hon’ble HC noted that the scheme of amalgamation which enabled filing of revised ROI beyond the
prescribed period had attained finality as no appeal had been filed against the amalgamation order
passed by the NCLT.
Reliance was placed on the decision of the Apex Court in case of Marshall and sons & Co. (India) Ltd.
v. ITO reported in (1997) 223 ITR 809 wherein it was held that transferor Company ceases to exist
from Appointed Date and Transferee Company would be assessed to tax on the merged income from
the Appointed Date. Such a scenario, as per the Hon’ble HC, could not be made remediless on the
basis of section 139(5) of the Act. Accordingly, the only recourse available to the assessee would be
to act as per the scheme of amalgamation, duly approved, effective from the appointed date and the
taxing authorities were bound to take note of the state of affairs of assessee as on the appointed
date and the return filed beyond the due date of filing revised ROI could not be ignored on the
strength of section 139(5) of the Act.
The Hon’ble HC held that Section 119(2)(b) of the Act had no relevance to the facts of the instant
case as the CBDT Circular 9/2015 had been issued only to avoid genuine hardship in any case or class
of cases. But, in the instant case, the revised ROI had been filed by the respective petitioners
pursuant to the orders passed by the NCLT approving the scheme of amalgamation which permitted
the filing of revised ROI beyond the prescribed period.
Thus, the Hon’ble ITAT directed to accept the revised ROI filed by the assesses pursuant to the
scheme of arrangement and amalgamation approved by the NCLT and complete the assessment for
the AY 2015-2016 and 2016-2017 in accordance with law.
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Citation:
Dalmia Power Company vs. ACIT [Reported in 105 taxmann.com 28 (Madras)]
Our Comments:
The ruling of the Hon’ble Madras High Court elucidates on the applicability and application of section
139(5) of the Act as well as CBDT Circular 9/2015 in case of amalgamation or arrangement. The
Hon’ble High Court has ruled that the assessee should not be rendered hopeless for shortcomings in
law and that the provisions were to be construed in a manner that advanced and did not subvert the
cause of justice. The ruling would serve as the Polaris to other amalgamated / amalgamating
companies and would help prevent avoidable litigation and hardship to assesses.
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Reference to Departmental Valuation Officer is mandatory if the Revenue is not satisfied with the
valuation report of the Registered Valuer (approved by the govt.) which was furnished by the
assessee.
Facts & Issue:
During the impugned Assessment Year, the assessee had sold ancestral land at village Ballomajra,
Mohali. Capital gain was computed and the same was claimed exempt in accordance with provisions
of section 54F of the Act. The ld. AO observed that the impugned land was within a kilometer of
Mohali-Kharar road and hence a capital asset under section 2(14) of the Act. In course of reassessment proceedings, the ld. AO noted that the assessee had computed capital gains by adopting
the indexed cost of land based on the fair market value of the land as on April 1, 1981 as per the
valuation report of a registered valuer, duly approved by the Government.
The ld. AO held that the valuation report was not reliable because it was found to have been based
merely on the opinion of the valuer and not substantiated with any documentary / evidence. The ld.
AO obtained copies of sale deeds of five cases from the office of Registrar, Ropar and took the
average sale value @ Rs. 279.43 per marla and computed the long term capital gain and after
allowing benefit under section 54F to the assessee. No reference was made to the Departmental
Valuation Officer
Remarkably, despite the capital gain being offered to tax (albeit Rs. NIL) after claiming exemption
under section 54F, the assessee had raised a ground of appeal that the impugned land was not a
capital asset under section 2(14) of the Act, being beyond the notified limits.
Ruling of the CIT(A):
The ld. CIT(A) held that the ld. AO had not substituted the valuation report by his own subjective
estimation but based on factual information obtained from revenue authority. Therefore, Fair
Market Value adopted by the assessing officer was upheld.
With regard to the location of the land and contention of the assessee of it being situated in a rural
area beyond the municipal limits relying upon report of a Patwari (village accountant), the Revenue
ruled that the evidences filed were vague and discarded them relying upon the valuer’s report filed
by the assessee at the assessment stage. The ld. AO had rejected the very same report as being
based on personal opinions instead of evidences.
Contentions of the Assesse:
The assessee contended that the cost of acquisition had been computed on the basis of Fair Market
Value as on April 1, 1981 as assessed by the Government approved valuer. The action of the ld. AO in
relying upon the sale instances were disputed on the reasoning that the value of every property
varies and was dependent on various factors. Reliance was placed upon report of the valuer which
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argued that the assessee's land was not situated on a prime location on the national highway. The
assessee supported its case by relying upon Report of a Patwari. The ld. AO’s arbitrary estimation
was assailed on various other grounds including the ground that the ld. AO was not a technical
person.
Observations & Ruling of the ITAT:
The ITAT remarked that the decision to reject the Patwari’s report relying on the valuer’s report
which any way stood discarded by the AO on the grounds that it was based on mere opinions
instead of evidences makes the decision-making procedure questionable and unfair. The approach
of ‘heads’ you lose and ‘tails’ you lose could not be given a legal sanction. The Hon’ble ITAT observed
that various powers were vested by the Act to enable justice in such circumstances by way of
reference to Departmental Valuation Officer, obtaining a remand report from the ld. AO.
On a moral footing, the Hon’ble ITAT reiterating the ruling in case of Shri Iqbal Singh1 commented
that the State expected the tax administrators to act fairly and competently in the performance of
their fundamental and onerous duty to collect ‘just’ and ‘due’ taxes on its behalf. The word ‘just’
should presume ‘fairness’. A reference was also made to CBDT Circular No. 14 (XL-35) dated April 11,
1955 which provided that Department must not take advantage of ignorance of assessee to collect
more tax than what was legitimately due. The CBDT circulars were binding on the tax authorities.
Thus, the Hon’ble ITAT remanded the matter to the file of the ld. AO with a direction to call for the
DVO’s Report and necessary evidences from the Land Revenue Authorities, confront the report to
the assessee and pass an order after hearing the assessee, in accordance with law.
Citation:
Shri Dilpreet Singh vs. ITO [Reported in TS-169-ITAT-2019 (Chandigarh)]
Our Comments:
The ruling echoes the well settled notion2 that in the event the valuation is disputed by the ld. AO,
him not being a technical person, he would be bound to refer the valuation to the DVO, in
accordance with law.
This judgment also sheds light on the role of the Income-tax officials within the framework of law as
it stands. It clarifies that the Income-tax officials should and were always meant to assist a taxpayer
in every reasonable way. The Income-tax officials should not take advantage of the ignorance of
assessee and recover more than what is legally due to the State by authority of law. This principle
has been clearly enshrined in the Constitution of India, by way of Article 265, that states that “Taxes
1
2

ITA No. 340/CHD/2017
ITA No. 04/Ahd/2012
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should not to be imposed save by authority of law. No tax shall be levied or collected except by
authority of law”.
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TRANSFER PRICING
Amount received from AE to support the structural losses treated as service income of the
assessee

The ITAT upholds the re-characterization of subsidy received from the AE as service income and also
accepted CUP as the MAM over the TNMM applied by the TPO.
Facts & Issue:
The assesse company i.e. Tower Watson India Pvt Ltd is a part of the Watson Wyatt group and was
engaged in the business of HRD consultancy which includes expert advice on Human capital and
financial management, human capital consulting, employee benefits and insurance. The assessee
had entered into a service agreement with its AE.
The assessee was a loss making company and, as a part of the global policy of Watson group, the
assessee received a subsidy to support its structural losses. The assessee had classified this income
as service charge subsidy and not as service income for provision of services as per the said
agreement. The assessee had also not benchmarked the said transaction and claimed that no third
party would give like subsidy to any unrelated party.
The TPO treated the said subsidy as service income, as the same was inseparably linked to the
services rendered by the assessee to its AE, and also rejected the CUP method and instead applied
the TNMM as the MAM. Being aggrieved by the orders of the lower authorities the assessee filed an
appeal before the ITAT.
Contentions of the Assessee:
Before the ITAT the assessee contended that, the amount of subsidy received by the assessee was
nothing but exgratia payment made by the AE to support structural loss of the assessee. In
connection with the rejection by the TPO of the CUP method applied by the assessee, the assessee
contended that the assessee had provided similar services to the AE as well as to Non AEs. It was
further contended that considering the line of business of the assesse - providing HRD consultancy
and methodology of charging on hourly basis - due to confidentiality, it would be difficult to obtain
external comparable rates charged by competitors. Therefore, rates charged by the assessee to
unrelated parties should be taken as internal CUP.
Contentions of the Revenue:
Before the ITAT revenue contended that the amount of subsidy received by the assessee was
inseparably linked with the provision of services rendered to the AE. Further it was contended that
the purpose behind such a subsidy was to maintain strategic presence of the WW Global Network by
supporting its loss making subsidiaries. The revenue drew attention to a specific clause in the service
agreement wherein it was clearly mentioned that, “each subsidiary shall provide the WW Global
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Network all or any of the services outlined in Schedule 1 to the agreement” and also the amount of
service charge was linked to the cost incurred by the assessee for rendering these services to the AE.
It was therefore contended that the said subsidy could not be separated from the total revenue
received from the AE.
Further, in connection with the MAM the revenue contended that the services rendered by the
assessee to its AEs and other unrelated parties were in different geographical territories and that the
assessee had failed in providing technical description of the services rendered to the AE and nonAEs. Further, the revenue contended that, the billing methodology also was differed for AE and NonAEs i.e. hourly basis and predetermined fixed rates respectively and therefore, in the absence of
comparable data, TNMM should be applied as the MAM to determine ALP of service income
received by the assessee.
Observations & Ruling of the ITAT:
The ITAT examined the service agreement and held that service charge subsidy received by the
assessee was related to services provided to the AE and therefore it should be treated as a part of
services Income and upheld the clubbing of income as suggested by the TPO and the DRP.
As regards the issue of the most appropriate method, the ITAT held that, the assessee had followed
the same method for billing to the AE & Non-AEs but, due to cut-throat competition in its line of
business and, after assuming total risk involved, had applied fixed rates in case of some Non-AEs.
The ITAT rejected the revenue’s contention of non-production of evidence for description of services
provided by the assessee to its AE and Non-AEs. It held that the services were provided for different
skill sets to different clients so it would not be justifiable to verify the rates charged by the same
person to AE and Non-AEs. In connection with geographical differences, ITAT held that consultancy
services would remain unchanged for any locality and that the rates per hour, once decided, would
also remain constant for AE and non AEs. In the assessee’s line of business, depending upon the
assignment’s requirements, team members were assigned and bills raised on hourly basis and
therefore, in such scenario, internal cup would be more reliable as compared to external CUP as
internal CUP bears direct and closer relationship to the impugned transaction. The ITAT opined that,
the assessee had rightly adopted CUP as the MAM to determine the ALP of the transaction.
Citation:
Towers Watson India Private Limited vs DCIT [TS-260-ITAT-2019(DEL)TP]
Our Comments:
In today’s world for MNCs, poor performance of a subsidiary affects the performance and image of
the parent entity. In order to show h healthy results and global commercial presence, arrangements
for compensating losses incurred by subsidiaries is a well-known practice followed by Multinational
groups. Treatment of this as independent service charge subsidy was not appropriate.
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As far as application of the CUP method is concerned, the decision in the impugned case would be
useful for relying on the elaborate reasons adduced by the ITAT for rejecting the Revenue’s
objections to the CUP method adopted by the assessee including relevance, if any, of geographical
location where services have been rendered.
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CIRCULARS & NOTIFICATIONS
Press Release, dated 6-6-2019 and Notification no. 40/2019
Government of the Republic of India and the Government of the Republic of the Marshall Islands
have on March 18, 2016, entered an Agreement for the exchange of information with respect to
taxes. The said agreement was entered in and will come into force from December 6, 2018. The
Agreement enables exchange of information, including banking and ownership information,
between the two countries for tax purposes. It is based on international standards of tax
transparency and exchange of information and enables sharing of information on request. The
Agreement also provides for representatives of one country to undertake tax examinations in the
other country.
The Agreement will enhance mutual co-operation between India and Marshall Islands by providing
an effective framework for exchange of information in tax matters which will help curb tax evasion
and tax avoidance.
The Central Government has notified the said Agreement vide notification no. 40 dated May 21,
2019.
Circular F.No. 275/38/2017-IT-(B), dated 4-6-2019
The due date for filing of TDS statement for last quarter of FY 2018-19 from May 31, 2019 to June 30,
2019 is extended from 31st of May, 2019 to 30th of June, 2019 and the due date for issue of TDS
certificate in Form 16 is extended from 15th of June, 2019 to 10th of July, 2019.
Notification No. 10/2019 [F.NO. 1/3/7/CIT (OSD)/E-FILING/TDS/TCS FORMS], dated 4-6-2019
The Principal Director General of Income-tax (Systems) has laid down procedure for online
submission of statement of tax of deduction u/s 200(3) and the statement of collection of tax under
proviso to section 206C(3) of the Act. The detectors / collectors now have the option of online filing
of e-TDS/TCS returns through e-filing portal or submission at TIN Facilitation Centers.
Notification No. GSR 375(E) [NO. 41/2019 (F.NO.370142/5/2019-TPL)], dated 22-5-2019
Income-tax Rules, 1962 have been amended by way of insertion of proviso in Note 10 of Form No.
15H, so as to provide that the person responsible for paying the income referred to in column 15 of
Part I shall accept the declaration in the case of an assesse, being a senior citizen, who is eligible for
rebate of income-tax under section 87A, and his/her tax liability is nil after taking into account this
rebate.
Circular No. 10 [F.NO.197/55/2018-ITA-I], dated 22-5-2019
Previously, vide instruction in F.No. 267/482/77-IT (part), dated 9-2-1978, the CBDT had authorized
the AO to accept a belated audit report in Form No. 10B, which could not be filed along with the
return of income for AY 2016 17 and AY 2017-18, after recording reasons. With a view to expedite
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the disposal of applications of condonation of delay in filing Form No. 10B the CBDT has directed
that:
(i) The delay in filing of Form No. 10B for AY 2016 17 and AY 2017-18, in all such cases where the
Audit Report for the previous year has been obtained before the filing of return of income and has
been furnished subsequent to the filing of the return of income but before the date specified under
section 139 of the Act, such delay will be condoned.
(ii) In all other cases of belated applications in filing Form No. 10B for years prior to AY 2018-19, the
Commissioners of Income-tax are authorized to admit such applications for condonation of delay
under section 119(2)(b) of the Act. Further, all such applications shall be disposed of by 30-9-2019.
Circular No. 9/2019 [F.NO. 370142/9/2018-TPL], dated 14-5-2019
It has been decided by the Board that the reporting under clause 30C (pertaining to General AntiAvoidance Rules (GAAR)) and clause 44 (pertaining to Goods and Services Tax (GST) compliance) of
the Form No. 3CD (Tax Audit Report) shall be kept in abeyance till 31st March, 2020.
Circular No. 8 [F.NO.500/182/2018-FT & TR-V], dated 10-5-2019
It has been clarified that the phrase "fund manager" in Section 9A(4)(b) of the Act includes an Asset
Management Company (AMC) as approved by SEBI under the SEBI (Mutual Funds) Regulations,
1996.
Notification No. S.O. 584(E) [NO.9/2019 (F.NO. 370142/5/2018-TPL(PT.))], dated 6-5-2019
The CBDT, under Rule 31(6A) of the Income-tax Rules, 1962, has specified the procedure, formats
and standards for the purposes of generation and download of certificates from "TDS Reconciliation
Analysis and Correction Enabling System" or TRACES.
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GLOSSARY

ABBREVIATION
AAR
ACIT
ACT
AO
AY
BEPS
CBDT
CIT
CIT(A)
DCIT
DRP
DTAA
FTS
FY
GAAR
HC
INR / USD
IRA
ITAT
IT Rules
Ltd.
OECD
PE
SC
TDS
TPO
WHT

MEANING
Hon’ble Authority for Advance Rulings
Learned Assistant Commissioner of Income Tax (AO)
Income Tax Act, 1961
Assessing Officer
Assessment Year
Base Erosion and Profit Shifting
Central Board of Direct Taxes
Learned Commissioner of Income Tax
Learned Commissioner of Income Tax (Appeals)
Learned Deputy Commissioner of Income Tax (AO)
Dispute Resolution Panel
Double Tax Avoidance Agreement
Fees for Technical Services
Financial Year
General Anti-avoidance Rules (Regulations)
Hon’ble High Court
Indian Rupees / US Dollar
Indian Revenue Authorities
Hon’ble Income Tax Appellate ITAT
Income Tax Rules, 1962
Limited
Organisation for Economic Cooperation And Development
Permanent Establishment
Hon’ble Supreme Court
Tax Deducted at Source / Similar to withholding tax
Transfer Pricing Officer
Withholding tax / Similar to TDS
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