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EDITORIAL:
Dear Esteemed Readers,
We are pleased to share our newsletter, covering the direct tax, transfer pricing updates and
important circulars and notifications.
In our Back to Basics section, in our journey towards taxability under the head ‘Capital Gains’, we
have already covered the basic concepts and in depth analysis of the charging section. In the present
article, we have covered the issues faced in real life situations, such as taxability under capital gains
when a company goes into liquidation, assets distributed to the members of HUF under partial or
total partition and taxability when amalgamation takes place, etc. This article will provide deeper
insights to you on the salient provisions of section 46 and section 47 which deals with above real life
situations.
In our Tax Controversy section, we take a closer look at the judgment in case of Softbrands India P.
Ltd. and seek to raise few fundamental yet pertinent issues which emanate owing to this landmark
judgment.
We would like to bring to your notice the SC ruling in case of Tasgaon Taluka S. S. K. Ltd wherein the
excessive price paid for purchase of sugarcane (i.e. price over and above Statutory Minimum Price)
was allowable held as business expenditure u/s 37(1) of the Act and not as appropriation of profits.
The SC remanded the case back to the AO to take into account the manner in which the business
works, the modalities in which additional purchase price are decided and to determine what amount
would form part of the profit. Also, it would be important to note the ruling on section 14A issue,
wherein the SC in the case of Reliance Industries Ltd, upheld the HC decision and ruled that if there
are sufficient interest free funds available to make investments, it can be presumed that
investments are made from such interest free funds. The Court also allowed the deduction of
interest u/s 36(1)(iii) with respect to funds given to subsidiaries.
We have digested an important ruling of the SC, wherein the court has explained the difference
between the words “profit & gains” and “income” while allowing deductions under section 80HH. In
yet another interesting judgment which will also be a trend setting one, the Apex Court has held that
onus is on assessee to establish the genuineness and creditworthiness of a transaction.
In one of the significant decisions of the HC, the Court has held that any change in the accounting
policy should not impact the taxation of any income under the Act, especially when such policy had
been adopted by the tax payer and accepted by the department consistently in the past assessment
years. This ruling would have substantial impact on tax payers. In yet another decision, the High
Court has re-affirmed the ratio laid by various courts that when the main intention of the tax payer is
to exploit the immovable property by way of commercial activities and not just let out the property
to earn rental income, then such rental income shall be considered as “Business Income”.
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We have also digested an interesting case of the Bangalore Tribunal, wherein the judgment
underlines the well-established principle that in the absence of a specific article in the tax treaty, the
taxability of business receipts would fall under Article-7 ‘Business Profits’. The Ahmedabad Tribunal
bench in yet another case has allowed the deduction u/s 10AA of interest earned on fixed deposit
placed as margin money in the normal course of business.
In our Transfer Pricing section, we have closely looked into the impact of Tribunal decision, wherein
the bench, after following Bombay HC decision, has held that transfer pricing provisions will not
apply to outbound transactions which are capital in nature. In another interesting judgment, the
Delhi tribunal has made important observations in selection of database and comparables vis-a-vis
actual transactions.
The coverage of key decisions rendered by various courts and direct tax appellate authorities have
been compiled and presented for understanding, in the usual manner.
This edition will provide deeper insights to you. We hope you find this of interest. As always, we look
forward to your feedback and comments which would enable us to further enhance the content of
the newsletter.
Happy Reading!
Yours Sincerely,
Knowledgeware Team
B. K. Khare &Co.
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ARTICLES:
Back to Basic
Capital gains: Treatment of companies in liquidation (s.46) and other exempt transfers (s.47)
Introduction
We have so far focused on basic concepts necessary for a proper legal understanding of s.45, the
charging section for capital gains. In the present article we seek to answer a number of important
questions that arise in real life. What are the implications from the taxation point of view when a
company goes into liquidation? Does such a company suffer any liability by way of a tax on capital
gains? Similarly, we are faced with other complex problems when assets are distributed to the
members of an HUF, at the time partial or total partition; when amalgamation takes place; or even
when assets are transferred from a holding company to a 100% subsidiary or vice versa, etc, etc.
The present article seeks to discuss the salient statutory provisions contained in s.46 and 47 which
deal with some of these situations.
Companies in liquidation- s. 46
S.46 is a complete self-contained code relating to companies in liquidation and their shareholders.
On general principles, a company cannot make a profit from itself. Thus when it goes into
liquidation, and it distributes assets in specie to its shareholders, no transfer takes place so as to
attract the provisions of s. 45 - the charging section for capital gains [CIT v. Madurai 89 ITR 45 (SC);
CIT v. Alagappan 108 ITR 1000 (Madras)]. Nonetheless, to put the matter outside the pale of doubt,
s. 46(1) gives statutory recognition to this principle.
However, when the distribution is not in specie but assets are first sold and then distributed, capital
gain to the company can arise at the point of time when the sale takes place [Kannan Rice v.CIT 26
ITR 351(Mad)].
S.46(2) lays down ground rules in identical circumstances for the tax treatment of shareholders.
Once a shareholder of a company in liquidation receives an amount in money or assets in money’s
worth on distribution of the assets, he becomes liable to income- tax on capital gains u/s 46(2). The
mode of computation is laid down in s/s 48, 49 and 55.
If the liquidation of the company takes place in installments, liability for capital would extend across
all of them starting from the first installment itself and the determination of the capital gain does
not have to await the payment of the last installment.
When on a subsequent date the shareholder sells such asset, he is again liable for tax on capital
gains, regardless of whether he paid any tax or not when he first received the asset on its
distribution by the company in liquidation. If he was taxed initially when the asset was first
distributed to him, the capital gains would u/s55(2)(b)(iii), be equal to the sale price realized by him
less the fair market value of the asset on the date of distribution of the asset. If he was not taxed
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initially at the point of time when the asset was first distributed to him, he would, u/s 49(1)(iii)(c), be
taxed on the basis of the cost incurred by the company, as further increased by the cost of
improvement, if any, incurred by such company.
Capital gains on purchase by a company of its own shares-s.46A
When a company buys back its own shares or “specified securities” from a shareholder, or owner of
such securities, such shareholder or owner becomes liable for capital gains on the difference
between the cost of acquisition of the shares/securities in question and the full value of the
consideration received; the mode of computation for such determination again being governed by
s.48.
Exempt transfers – s.47
Although s. 45 specifically brings to charge transfer of any capital asset, this section has to be read
with s.47 which exempts certain transfer of capital assets from the charge of tax on capital gains u/s
45. The final position that emerges is that although certain transfers are specifically recognized as
transfer under the Act, they are exempt from the charge of tax on the resultant capital gains.
Transfers on total or partial partition of an HUF; or under a gift or will or by way of creation of an
irrevocable trust- s .47 (i and iii )
The first set of exemptions relates to transfer on total or partial partition of HUF; or transfer
effected under a gift or will; or by way of creation of an irrevocable trust. All these transfers are
exempt in the hands of the donor, testator or author of the trust, as the case may be. One notable
exception is provided in the proviso to s.47(iii). Transfers made under a gift or by way of an
irrevocable trust , of shares, debentures or warrants, allotted by a company to its employees, under
an employee’s stock option plan are denied the benefit of this exemption.
Transfers from a wholly owned subsidiary to the parent company and vice versa 47 (iv and v)
Transfer from a wholly owned subsidiary to the parent company and vice versa are exempt u/s 47
(IV) and (v), when the transferee company is an Indian company. The exemption however is limited
to transactions coming within the ambit of s.45 and not to those falling within the ambit of s.46 (2),
discussed above [ CIT v. Brahmi Investments Pvt. Ltd.286 ITR 66 (Guj)]. It extends only to the capital
assets owned by the transferor company and not its stock in trade; it is limited to transactions with
an immediate subsidiary of the holding company and would not cover transaction with a subsidiary
of a subsidiary [KalindiInvestments v.CIT 256 ITR 713 (Guj )].
The relevant date is the date of filing the return of income; that is the date on which the parentsubsidiary relationship must exist. In terms of the proviso to s.47 (v), the exemption is not available if
the transfer of a capital asset constitutes the stock in trade of the transferee [CIT v. Coats India Ltd.
315 ITR 215 (Cal )].
Under the Explanation 6 to s 43(1) and Explanation 2 to s.43 (6), in cases covered by s. 47 (iv) and (v),
the amount on which depreciation can be claimed on the capital asset in question would be limited
to the written down value of the asset in the hands of the transferor company, irrespective of the
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actual consideration for which it has been acquired. Further if within eight years of the transfer the
assessee converts the capital asset into its stock in trade; or the subsidiary company ceases to be a
wholly owned subsidiary of the parent company, this exemption is withdrawn. In that event, the
capital gain in question would be brought to tax in the year in which the transfer takes place and
completed assessment would have to be rectified u/ss 47A and 155(7B).
Transfer by a Mauritian company of shares held by it in an Indian private limited company to its own
wholly owned Indian subsidiary would clearly be eligible for exemption u/s47 (iv)[ Praxair Pacific
Ltd. in re: 326 ITR 276(AAR)]
Amalgamation-s.47 (vi) and (vii)
On general principles, it can plausibly be argued that when company A amalgamates with company
B, and the shareholders of A are allotted shares In B in their own right, there is no transfer of the
shares of A. The transaction does not involve a sale or an exchange either [An exchange involves the
transfer of ownership of one thing for another, with neither of the two things being money]. In
other words, when company B allots its shares to the shareholders of company A on amalgamation
of A and B, there is no transfer between the parties concerned.
It is to be noted, however, that s.47(vi) now puts the matter beyond the pale of doubt: This provision
stipulates that if a shareholder of an amalgamating company is in lieu of his shares in such company
allotted shares in the amalgamated company and the latter is an Indian company, the provisions of
s.45 would not apply.
However, when two foreign companies merge, and the amalgamating company also transfers shares
of an Indian company to the amalgamated company, in order to be eligible for exemption, at least
25% of the shareholders of the amalgamating company should continue to be shareholders of the
amalgamated company; and the amalgamating company should not attract any capital gains tax in
the country in which it is situated [s.47(via)].
The aforesaid test is not satisfied in a case where the amalgamating company, prior to its
amalgamation, was a 100% subsidiary of the amalgamated company. Even so, it could still be argued
on first principles that the amalgamating company receives absolutely no consideration for the
transfer when it ceases to exist [Saraswati Industrial Syndicate ltd. V CIT 186 ITR 278(SC)]. In other
words, when there is no liability u/s 45, the question of deciding whether a transaction falls within
the ambit of s.47 would not arise.
Demergers
The Finance Act 1999 amended the law to provide for exemption in cases of demerger as defined
u/s 2 (19AA). The extant law covers three situations. It specifically exempts liability from capital gains
for the following cases of demerger:



Transfers of capital assets by a demerged company to the resulting Indian company [s.47
(vib)].
Transfer of shares of an Indian company by a demerged foreign company to a resulting
foreign company, provided that at least 75% of the shareholders of the demerged company
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continue to be shareholders of the resulting foreign company, and the transfer is exempt
from capital gains tax in the country in which the demerged company is incorporated [s.47
(vic)].
Transfer of shares by the resulting company to the shareholders of the demerged company
in consideration of the demerger of the undertaking [s.47 (vid)].

Business Reorganization of cooperative banks- s.47 (vica) and (vicb)
s.47 (vica) and (vicb) deal with reorganization of cooperative banks either on amalgamation or
demerger. The provisions are substantially similar to the earlier provisions applicable to corporate
assesses and specifically provide that these will not amount to transfers for purposes of s.45. These
transfers include:



Transfers of capital assets by a predecessor cooperative bank to a successor cooperative
bank [s.47 (vica)];
Transfer of shares of a predecessor cooperative society by its shareholder to a successor
cooperative society, in consideration of the allotment to him of the shares of such successor
cooperative society [s.47(vicb)]

Global Depository receipts [s.47 (viia)]
Indian companies are permitted to issue equity shares and other equity related instruments to
international investors in the form of global depository receipts and convertible bonds. S. 47(viia)
stipulates that s.45 would not be applicable to transfers of such securities, from one non-resident to
another , if they are in accordance with a scheme specified u/s 115 AC (1).
Conversion of bonds, debentures, debenture stock or deposit certificates of a company into shares
of the company [s.47(x) and (xa)]
Conversion of bonds, debentures, debenture stock or deposit certificates of a company into shares
or debentures of that company is exempt u/s.47 (x).
Similar exemptions are provided for:



u/s 47 (xa) in respect of conversion of bonds into shares or debentures under the scheme
referred to u/s115 AC (1); and,
w.e.f. 1st April 2018, u/s 47 (xb), for conversion of preference shares into equity shares of
the company.

Transfers effected during the course of other forms of re-organization of business
S.47 (xiii), (xiiia) and (xiv) exempt certain transfers from the charge of tax on capital gains occurring
on account of reorganization of business. One such transfer of capital assets takes place when a firm
is succeeded by a company to the business carried on by it [s.47 (xiii)]. A number of conditions have
to be fulfilled to avail this exemption. These are stipulated u/s 47. Very broadly speaking:


The assets and liabilities of the firm should be taken over by the successor company;
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The partners of the firm should become shareholders of the successor company in the
same proportion as the balances standing to their credit in their capital accounts on the
date of succession;
The partners should not receive any benefit or consideration other than the shares of the
company;
The aggregate of the shareholding of the partners should not be less than 51% of the voting
power in the company, and should continue to remain as such for five years from the date
of succession;

S. 47(xiii) also applies to demutualization or corporatization of a recognized stock exchange as a
consequence of which an AOP or body of individuals is succeeded to by a company. Such a scheme
has to be approved by SEBI.
S. 47(xiiia) similarly exempts the transfer of a membership right in a recognized stock exchange for
acquisition of shares and trading/clearing rights in such an exchange, in accordance with a scheme
for demualisation or corporatization approved by SEBI.
S. 47(xiiib) deals with conversion of a private limited company or a public unlisted company into a
limited liability partnership firm. Here again in order to qualify for exemption from s. 45(1) the
limited liability firm has to satisfy a number of conditions. These are broadly similar to those already
discussed above when a firm is succeeded to by a company. Additionally, the turnover of the
company in any of the three years prior to succession should not have exceeded Rs 60, 00,000 and
the value of the assets, should not have exceeded, Rs 5crores. No partner should be paid any
amount out of accumulated profits of the company for the next three years.
S 47(xiv) deals with conversions of sole proprietary concerns into companies. Transfers of capital
assets from the sole proprietorship to a successor company are exempt under this clause. The
conditions discussed above in the case of transfer of capital assets from a firm to its successor
company at the time of conversion of the former into the latter would apply broadly mutatis
mutandis here (quite obviously the condition that the partners of the firm should become
shareholders of the successor company in the same proportion as the balances standing to their
credit in their capital accounts, would not apply).
The basic principle of taxation that permeates through all these different forms of business
reorganization is that whenever such re-reorganization takes place, legally a transfer within the
terms of s.2(47) may take place. Nonetheless, in reality there is no change in the persons who own
the assets. Only the capacity in which they exercise such ownership may have changed. The
Legislature in tune with a practical common sense approach has stipulated that all such transfers
shall be exempt from the charge of tax on capital gains u/s 45.
Reverse mortgage- u/s 2(xvi)
Transfers arising in a scheme of reverse mortgage, published by the Central Government under its
notification no 93/2008 dated 30th September 2008, are exempt u/s 2(xvi).
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Latest amendment
W.e.f.1stApril, 2018 transfer from one non-resident to another of a rupee denominated bond has
been taken out of the purview of s. 45.
Conclusion
This concludes our discussion of transfers falling outside the scope of s.45. In the next issue of
Knowledeware we shall start our discussion of the various computation provisions.
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Tax Controversy: Softbrands Ruling – Searching for a few answers
Readers may find it a bit jarring that while the celebrated ruling of the Hon’ble Karnataka HC in the
case of PCIT vs. Softbrands India P. Ltd. [ITA Nos. 536 & 537 of 2015] has emerged as a significant
precedent relating to the admissibility of appeals concerning Transfer-pricing before the Hon’ble
HCs, but at the same time, it has left certain questions unanswered. In this critique, we take a closer
look at the judgment and seek to raise few fundamental yet pertinent issues which emanate owing
to this landmark judgment.
Facts & issues:
Before doing that, it is apposite to present the facts of the matter, in brief. The root of the matter
before the Hon’ble HC traces its origins to the ruling of the Hon’ble ITAT, Bangalore in IT (TP) A Nos.
589 & 590/Bang/2012 relating to the said taxpayer viz. Softbrands India P. Ltd., which was providing
software services and product-related services. For AY 2006-07, the taxpayer reported an operating
revenue of Rs. 11.23 crores against operating expenditure of Rs. 10.36 crores, with an operating
profit of Rs. 0.86 crores, which translated to a margin of about 8.33% on operating cost. In terms of
TP compliance, the taxpayer reported transactions with AEs abroad, which were in the realm of
software services and product-related services. The taxpayer benchmarked the international
transactions using the CUP method, whereas, in TP assessment, the ld. TPO adopted TNMM, after
rejecting the taxpayer’s benchmarking. While framing the TP assessment order, the ld. TPO also
applied certain filters to factor in levels of related party transactions (‘RPT’), export earnings,
minimum employee cost as a % to total cost, diminishing revenue, onsite revenue and earnings of
software development services fee of more than 75% and finalized the TP order based on 20
comparables.
At the first Appellate level, the ld. CIT(A) applied zero RPT filter, modified the export earnings filter
excluding comparables having export turnover in excess of Rs. 200 crores & tested the application of
the working capital adjustment on comparables, thus, eliminating about 17 comparables. The ld.
CIT(A) accordingly, directed the ld. AO/TPO to recompute the ALP, considering only the 3 residual
comparables after making adjustment for working capital and application of the proviso to section
92C(2) of the Act.
In the second appeal, the Hon’ble ITAT held that 2 out of 3 residual comparables were unsuited for
the purpose at hand and instead suggested 5 more, which, therefore, left 6 comparables, based on
which the ld. AO/TPO was directed to retest the ALP. The Hon’ble ITAT also adjudicated upon the
use of filters, upholding some and rejecting some others.
Thus, in the above backdrop, both the Revenue and the taxpayer were agitated about few issues
emanating from the Hon’ble ITAT’s order supra. Admittedly, the issues chiefly revolved around the
aspects relating to a) propriety of rejection of comparables and b) fixation of a 15% (of total
revenue) RPT filter. Therefore, they both knocked on the doors of the Hon’ble Karnataka HC.
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Hon’ble HC’s ruling and the rationale behind it
The Hon’ble Karnataka HC considered the aspect as to whether these type of questions (i.e. on
comparability analysis and application of filters supra), at all could be entertained and whether the
HC should enter into these appeals to go into the merits and factual aspects of the case for
answering the alleged substantial questions of law which, if necessary, the HC had the power to
reframe in the scheme of the Act.
The HC dwelt upon the scheme of transfer pricing methodology and opined that the exercise of
arriving at the ALP was essentially a matter of estimation of the fair value, which the Indian
Company had paid / received from the Associate Enterprise (i.e. foreign company). This exercise had
to be undertaken by the TPO based on the facts and figures relating to comparable cases of other
entities, whose relevant data was available in public domain and as per the provisions of the Act and
Rules. Not only the taxpayer was required to furnish its own transfer pricing analysis and chosen
comparables, which may or may not be agreed upon by the ld. TPO, who would introduce some
more comparables whilst rejecting few comparables given by the taxpayer after applying certain
filters inter-alia such as the RPT one, turnover filter and so on, in order to bring them within the
comparable range of the cases of such comparables. The HC remarked that generally “there would
be a tug of war between the Assessee and the Revenue in this arena”. While the taxpayer would
choose the comparables, whose operating profit margins were less or only little more than what was
earned by the taxpayer, per contra the Revenue would bring in the comparables with higher profit
margins, so as to enable a TP adjustment.
The HC sought to uphold the primacy of the ITAT in the fact-finding process and unless the HC was
satisfied that a substantial question of law arose from the order of the ITAT, the appeal under
Section 260-A of the Act could not be entertained at the instance by either the Revenue or the
taxpayer.
The HC concluded that the ITAT had considered the individual cases of comparables and basis the
same, while some comparables were found to be appropriate and indeed comparable to the facts of
the taxpayer, some were not. Ditto for the filters.
Disquieting Approach
While we quite agree with the Hon’ble HC’s upholding the primacy of the ITAT as the apex factfinding judicial body in the scheme of the Act, yet, we humbly believe that the Hon’ble HC had every
authority to adjudicate (& consequently the taxpayer had an inherent legal right to seek
adjudication) on whether those facts were indeed well-considered by the ITAT. At a very broad and
fundamental level, it must be understood that the High Court and the Supreme Court were
established to safeguard the fundamental rights and liberties of the People. So, as the protector and
guarantor of these fundamental rights, we believe that the Courts cannot refuse to entertain
applications seeking protection against infringement of such rights. In any case, there are no two
views as to the factum that transfer pricing is not an exact science. That apart, with due regard and
reverence to the views expressed by the Hon’ble HC, we base our arguments on the crying need to
reconsider the Softbrands judgment supra, on the bedrock of few rudimentary pointers. Read on.
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For instance, at para 15 of the order supra, the Hon’ble HC has made a rather sweeping remark that
the entire exercise of making TP adjustments on the basis of comparables was “nothing but a matter
of estimate of a broad and fair guess-work of the authorities”. Admittedly, TP is not an exact science.
Yet it must be stated and rather emphatically that the Act does provides a statutory framework,
which could lead to computation of reasonable, fair and equitable profits and its consequent
taxation in India. There is therefore, with humble regards, no room for any “guesswork” in tax as the
TP code does prescribe for the methodology (which it must be stated is still evolving with each new
judgment) for determination of the ALP. It is in this backdrop that a refusal on the part of the
Hon’ble HC to consider the TP issues (unless a perversity had crept into the ITAT’s order, which we
shall deal with, in later paragraphs) would deprive the taxpayer a crucial judicial remedy, thus doing
disservice to restorative justice. A contemporary study of the factual reality of the TP litigation
process today would indeed lend credence to the significant scope & the stark need for higher
judicial reference in shaping the discourse on TP matters.
At para 16, the HC has held that the entry into the Hon’ble HC under Section 260-A of the Act could
be unlocked only if one could demonstrate perversity in the findings of the ITAT, “established on the
basis of cogent material which was available before the authorities below including the ITAT and the
findings arrived at by the ITAT could be so held to be perverse within the well-settled parameters for
determining the same as perverse”. The trouble to swallow this view lay in the fact that there were
no ‘well-settled parameters’ for TP matters, for the law is still evolving.
In any case, the manner in which the Hon’ble ITAT rules on comparability based on mechanical
application of precedents and other evidence must stand upto higher judicial scrutiny.
Section 260-A of the Act does prescribe that the existence of a ‘substantial question of law’ was sine
qua non for maintaining an appeal before the HC. Now this Section was inserted in the Act by the
Finance (No. 2) Act, 1998 w.e.f. October 1, 1998, whereas the TP code came into being in the
scheme of the Act at a later point of time i.e. w.e.f. AY 2002-2003 onwards. There is thus, a
compelling case to define what was meant by a ‘substantial question of law’. There can be no
qualms that the TP does not brook any exaction, was susceptible to interpretation and sufficiently
flexible to harbor alternate views.
The problems get compounded since there is no definitive interpretation of what was meant by a
‘substantial question of law’. Neither the CBDT has defined the scope thereof nor can it possibly
harbor any such intent. While interpreting section 100 of the Civil Procedure Code, the Constitution
Bench of the Hon’ble Supreme Court in the case of Sir Chunilal V. Mehta and Sons Limited vs.
Century Spinning and Manufacturing Co. Limited [reported in AIR 1962 SC 1314], held as follows:
Quote
The proper test for determining whether a question of law raised in the case is substantial
would, in our opinion, be whether it is of general public importance or whether if directly and
substantially affects the rights of the parties and if so whether it is either an open question in
the sense that it is not finally settled by this Court or by the Privy Council, or by the Federal
Court or is not free from difficulty or calls for discussion of alternative views. If the question
is settled by the highest Court or the general principles to be applied in determining the
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question are well settled and there is a mere question of applying those principles or that
the plea raised is palpably absurd the question would not be a substantial question of law.
Unquote
Admittedly, the TP questions would pass off both the parameters highlighted above – for once, the
Hon’ble Apex Court may not have had occasion to decide on each and every comparable and second
and perhaps importantly so, the logic defining the application of the TP code cannot be said to be
well-settled and displays scope for evolution, which is where, we argue that the Hon’ble HC must
step in and usurp jurisdiction to adjudicate the TP matters, which in any case, it does have. The word
substantial, as qualifying “question of law”, would mean – of having substance, essential, real, of
sound worth, important or considerable. Without an iota of doubt, most of the TP disputes would
possess significant monetary considerations, often bordering on the ‘high-pitched’ assessment
categorization.
In the case of Hero Vinoth (Minor) vs. Seshammal[reported in (2006) 5 SCC 545], the Hon’ble
Supreme Court following the earlier precedents, had summarised the principles as to what
constituted a ‘substantial question of law’ in the following manner:
Quote
The High Court should be satisfied that the case involves a substantial question of law, and
not a mere question of law. A question of law having a material bearing on the decision of
the case (that is, a question, answer to which affects the rights of parties to the suit) will be a
substantial question of law, if it is not covered by any specific provisions of law or settled
legal principle emerging from binding precedents, and involves a debatable legal issue. A
substantial question of law will also arise in a contrary situation; where the legal position is
clear, either on account of express provisions of law or binding precedents, but the Court
below has decided the matter, either ignoring or acting contrary to such legal principle.
Unquote
Tested on this altar too, the TP matters would qualify as involving a ‘substantial question of law’
notably since the methodology & its application was a highly debatable one.
We hold the view that a mechanical application of precedents in order to decide the fate of
comparables in TP litigation may not be the correct approach since no two companies can ever be
similar, by any stretch of imagination. The difficulty in not comparing an Infosys or a Wipro as they
are certainly outliers, but of comparing the countless companies in between and in many instances
whereof, the quality of available data would be insufficient to make a meaningful comparison, if not
suspect. Of course, the TP code does provide for some adjustments to bridge the gap, but what a
chasm that would be! Differences bound to be galore – for instance, the quality of personnel
including top management, the growth trajectory, the business drivers, the ethical values, quality of
customers, depth of suppliers, these and more are some of the non-monetizable factors, which also
merit adjustment to present an apple-to-apple comparison. We argue that until this aspect of
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differentiation was addressed sufficiently in TP law and practice, the Hon’ble HC must usurp &
exercise their due jurisdiction to guide the evolution of this vexed subject.
There may be no two views on yet another compelling reality – different benches of the Hon’ble
ITAT have canvassed different views on similar issues, thus demonstrating the possibilities for
accommodating alternate views. It must be recognized that TP has certain differentiating features
from conventional income-tax issues and therefore, would deserve accommodation in the litigation
framework. The lack of technical expertise to undertake comparability analysis or the insufficiency of
data before the Hon’ble Courts cannot be expected to interfere with a legitimate expectation on the
part of the taxpayer of well-considered commercial justice, which is a sine qua non for India’s quest
of economic growth. It is for the Hon’ble Legislature to take notice of these vital aspects before
deciding on the best-fit sustainable approach to TP litigation.
Therefore, in balance, we humbly contend that to summarily sweep aside the issues emanating from
the application of the TP methodology (which would lead to a mechanical approach to TP litigation
by many a Court driven by precedent value) would be a less than satisfactory approach to a nascent
subject, which defies codification and relies more on equity, which would be best served if the
taxpayer would have access to higher judicial for a such as the HC and the SC. That way, surely, as
the Hon’ble HC had said, in the impugned Softbrands judgment supra, the ends of international
trade would be met. While timely justice would be of the essence, yet the quality of fair delivery
thereof also does matter. To be fair to the High Court, it is however possible that all TP issues need
not involve questions of law; some could be pure questions of fact. On the other hand, they may
involve issue of determination of the correct principle of law to be applied to a set of facts, which
principle of law would certainly involve a substantial question of law. May be, in the matter of TP
litigation, this aspect is itself in a state of evolution.
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Section 281 certificate – Prevention is better than cure!
Background
The Income-tax Act, 1961 (‘Act’) lays down specific procedures in relation to recovery of tax from a
person. These provisions are contained in Schedule II to the Act.
Where tax cannot be recovered from a person, the Act provides powers to the Tax Authorities to
attach the assets of such person to recover the taxes due. In this regard, section 281 provides
protection to the Tax Authorities in situations where a person transfers his assets to another person
to prevent attachment of such assets by the Tax Authorities. It seeks to provide that any such
transfer of assets will be declared as void.
Steps in raising of tax demand and its recovery
Under the scheme of the Act, the following steps are involved of raising of a tax demand and
recovery thereof.
1) Where any tax is due from an assessee, the Assessing Officer issues a notice of demand under
section 156
2) The assessee is required to pay the demand within a period of 30 days, failing which the
assessee is treated as “assessee in default” under section 220(4)
3) Once an assessee is treated as an assessee in default, the Tax Recovery Officer shall draw up a
certificate under section 222 stating the amount of tax arrears
4) The Tax Recovery Officer then proceeds to recover the tax dues from the assessee as per the
procedure laid down in the Second Schedule to the Act. Under Rule 2 of the Second Schedule,
the Tax Recovery Officer serves a notice on the assessee to pay the tax arrears within a period of
15 days from the date of service of the notice, failing which, the taxes shall be recovered as per
the Second Schedule to the Act
Provisions of section 281
Section 281 applies where any tax proceedings are initiated or completed in the case of a person but
the Tax Recovery Officer has not served a notice under the Second Schedule of the Act on such
person intimating him about the tax arrears. It seeks to thwart attempts by the person to create a
charge on or part with possession of his assets in order to prevent recovery of tax
The parting of possession of assets can be by way of sale, mortgage, gift, exchange, mortgage or any
other mode of transfer whatsoever.
Section 281 provides that such a transfer of asset shall be void and the Tax Authorities can recover
the amount of taxes due from the asset so transferred. To this effect, section 281 is a concern for
the buyer of the asset, since the asset now belongs to him and the tax arrears of the seller are
sought to be recovered from the asset so acquired by him.
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Certain transfers not considered as void
Section 281 further provides that the transfer of assets shall not be considered as void if:
a) The transfer is made for adequate consideration and without the knowledge of pendency of any
proceedings or arrears of tax demand against the transferor, or
b) The transfer is made with the previous permission of the Assessing Officer
In this regard, the question that arises for consideration is how does the buyer know about the
pendency of proceedings or outstanding tax dues of the seller. Precisely for such cases, an option is
provided to obtain a certificate under section 281 from the Assessing Officer. Once this certificate is
obtained by these seller and provided to the buyer, the buyer can be assured that the transfer of
assets shall be a valid transfer and the tax dues of the seller cannot be recovered from the buyer.
Assets covered under section 281
Section 281 applies to specific assets. Explanation to section 281 defines the term ‘assets’ as land,
building, machinery, plant, shares, securities and fixed deposits in banks to the extent these assets
do not form part of stock in trade.
As it can be seen from the above, it does not apply to all assets. Section 281 does not apply to
transfer of inventory. It also does not cover receivables. There is also no reference to intangible
assets
Certain key considerations:
1) When should the application under section 281 be made?
Proviso to Section 281 provides that the transfer of assets shall not be avoid if it is made with
the previous permission of the Assessing Officer. As per CBDT Circular No. 4/2011, the assessee
is required to make an application to the Assessing Officer at least 30 days prior to the date of
the proposed transaction.
2) Application of section 281 is not automatic; requires subsequent action from the Tax
Authorities for recovery of tax
The provisions of section 281 recently came up for consideration by the Andhra Pradesh High
Court in the case of ICICI Bank Limited [TS-778-HC-2018(AP)]. In this case, ICICI Bank had given a
loan to a borrower, against mortgage of certain immovable properties. The borrower failed to
repay the loan. The Bank executed the mortgage, got possession of the properties and sold
them. At the time of registration of the sale deed, the Registrar refused to record the sale citing
that the properties concerned had an attachment from the Income-tax Department.
The Andhra Pradesh High Court held that where the mortgage was created before the demand
was raised under Rule 2 of the Second Schedule of the Act, the application of Section 281 is not
automatic. The transfer or charge on assets becomes void only when subsequent actions are
taken by the Tax Recovery Officer under the Second Schedule.
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3) Determining whether ‘any proceedings under this Act’ are pending would be practically difficult.
There is no elaboration of what is meant by ‘proceedings’.
4) Deciding adequacy of consideration
The protection to the buyer under proviso to section 281 is available if the assets, inter alia, are
acquired for adequate consideration. Section 281 does not clarify as to how to determine the
adequacy of the consideration. This gives rise to certain questions.
For instance, where immovable property is acquired at a price higher than the value determined
by the stamp valuation authority, will that be an adequate consideration? The question
becomes more critical in cases where there is a significant gap between the prevailing market
rates and the stamp duty valuation. Furthermore, a person who is not in a position to pay tax
arrears is likely to be under financial stress. Under such circumstances, the sale of property may
be a distress sale where the consideration may not correspond to the prevailing market rates.
5) Time limits for the Assessing Officer to decide the application under section 281
Section 281 does not provide any time limit for the Assessing Officer to decide upon the
application made by the assessee under section 281. CBDT vide Circular No. 4/2011 dated
19.7.2011, has clarified that the certificate under section 281 should be issued within 10 days of
making the application. However, where the assessee has certain undisputed outstanding tax
demands, the time limit shall be considered from the date of payment of the undisputed tax
demands.
6) Challenge to the order of the Assessing Officer denying issuance of certificate under section
281
In certain cases, the Assessing Officer may deny issuance of certificate under section 281.
However, the Act does not contain any specific provision permitting the assessee to file an
appeal either before the Commissioner of Income-tax (Appeals) under section 246A or the
Income-tax Appellate Tribunal under section 253. As such, the only option available to the
assessee in such cases is to file a Writ Petition under Article 226 of the Constitution of India to
the jurisdictional High Court.
7) Situation in case of outstanding tax demands
The situation for consideration is where the assessee has certain outstanding tax demands
against his name and makes an application to the Assessing Officer for issuance of a certificate
under section 281. Circular No. 4/2011 discusses three alternative scenarios relating to tax
demands:
a) Where undisputed tax demands are outstanding, the assessee is required to pay the same
with applicable interest and only thereafter the permission under section 281 shall be
granted
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b) Where tax demands are disputed, the assessee is required to seek stay of demand and
indemnify the Tax Department by way of a bank guarantee or demonstrate sufficiency of
assets or create a first charge in the Tax Department’s favour in respect of the assets
proposed to be transferred
c) Where there are no outstanding tax demands, but tax demands are likely to arise in the next
6 months, the Assessing officer could invoke section 281B and provisionally attach any
property belonging to the assessee
8) Validity of certificate issued under section 281
Circular No. 4/2011 states that the certificate issued under section 281 is valid for a period of
180 days from the date of approval or service of order of attachment under section 281B,
whichever comes earlier. This implies that technically speaking, renewal of the certificate under
section 281 is required once the period of 180 days is over. This could be cumbersome to obtain
especially in cases of long drawn litigations being faced by the seller. It is also important to note
that the period of validity of 180 days is provided by the CBDT Circular No. 4/2011 and is not
contained in the Act. As such, one may infer that the validity of period of 180 days is from the
perspective of the Tax Authorities and does not cast an obligation on the assessee to seek
renewal of the certificate issued under section 281.
Concluding Remarks
As it can be seen from the above discussions, the Tax Authorities have considerable powers to
declare transfer of assets made by a tax defaulter as void. While the technical interpretation and
interplay of section 281 and the Second Schedule to the Act has multiple connotations, the buyer of
the assets specified under section 281 should exercise utmost care and caution to obtain from the
seller the certificate under section 281 so that his interests are further protected.
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SUPREME COURT
Onus on the assessee to establish the identity, genuineness and creditworthiness of the investors
on receipt of share capital / premium
Facts & Issue:
During AY 2009–10, the assessee received a sum of Rs. 17.60 Crores from various companies
towards issue of shares at a premium. The face value of shares was Rs. 10 per share, which were
subscribed to at a premium of Rs. 190 per share. The Assessee submitted that the entire Share
Capital had been received through normal banking channels by account payee cheques/demand
drafts. The assessee also produced income tax return acknowledgments of the investor companies
to establish the identity and genuineness of the transactions.
On the basis of independent enquiries conducted, the AO noted
-

some of the investor companies were not existing at the address provided by the assessee;
none of the investor companies appeared before him;
most of the investor companies did not produce bank statements to establish the source of
the funds for making such huge investment;
no reason for payment of such high premium was provided; and,
some of the investor companies had declared a very meagre income in their return.

Accordingly, the AO held that the assessee failed to discharge the onus to prove the identity and
credit-worthiness of the investor companies and the genuineness of the transaction. Accordingly,
the amount of Rs. 17.60 Crores was added to the total income of the Assessee u/s 68 of the Act.
Decisions of CIT(A) , Tribunal and the High Court :
The CIT(A) noted that the appellant had submitted confirmations from the investor companies along
with Income Tax Returns and copies of bank statements of the investors. The CIT(A), while deleting
the addition, held that the assessee had discharged the initial onus under Section 68 of the Act, for
establishing the credibility and identity of the shareholders. The Tribunal and High Court confirmed
the order of CIT(A).
Non-appearance of assessee before the Supreme Court:
The respondent assessee did not appear before the Supreme Court and the matter proceeded exparte.
Observations & Ruling of the Supreme Court:
The Hon’ble Supreme Court noted that the words “any sum found credited in the books” in section
68 of the Act indicates that the section is widely worded and includes investments made by
introduction of share capital and share premium.
The Hon’ble Supreme Court summarized the following principles to be applied to verify whether the
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assessee has discharged the primary onus contemplated by section 68:
-

-

-

The assessee is under a legal obligation to prove, to the satisfaction of the AO, so as to
discharge the primary onus, the genuineness of the transaction, since the facts are
exclusively within the assessee’s knowledge, the identity of the creditors, and creditworthiness of the investors, who should have the financial capacity to make the investment
in question;
Thereafter, the Assessing Officer is duty bound to investigate the credit-worthiness of the
creditor/ subscriber, verify the identity of the subscriber, and ascertain whether the
transaction is genuine, or these are bogus entries of name-lenders.;
If the enquiries and investigations reveal that the identity of the creditors appears to
be dubious or doubtful, or lack credit-worthiness, then the genuineness of the transaction
could not be said to be established.

The Supreme Court observed that lower authorities failed to appreciate the results of the detailed
enquiry conducted by the AO which revealed that:
-

-

some of the investor companies were non-existent, and had no office at the address
mentioned by the assessee;
investor companies had filed returns for a negligible taxable income, which would show that
the investors did not have the financial capacity to invest huge funds ranging between 90
Lakhs to 95 Lakhs;
No explanation or justification was provided for payment of huge premium of Rs 190 per
share;
The investor companies had failed to establish the source of funds from which the high
share premium was invested;
Mere mention of the income tax file number of an investor was not sufficient to discharge
the onus under Section 68 of the Act.

The SC noted that the practice of conversion of un-accounted money through the cloak of share
capital / premium must be subjected to careful scrutiny. This would be particularly so in the case of
private placement of shares where a higher onus is required to be placed on the assessee since the
information is within the personal knowledge of the assessee.
The SC held that the assessee company had failed to discharge the onus required under section 68 of
the Act and the action of AO in adding back the amount to assessee’s income was upheld.
Citation:
PCIT vs. NRA Iron & Steel Private Limited, (TS-106-SC-2019), SC
Our Comments:
This decision is, in a sense, a trend setting one. Of course, it was also driven by the facts of the case –
companies had not appeared before the AO; some of them were not available at the stated
addresses; appear to have meagre financial means and had failed to discharge the onus of proving
their creditworthiness etc. The entire edifice of the case was based on excellent paper work, which
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was pierced by the SC, though accepted by all except the AO. Kudos are also due to the AO for doing
painstaking thorough inquiries. This decision would also be a benchmark for verification of other
transactions such as loans taken, commission payments (where similar kind of defenses are put up)
etc. The issue is largely factual. The decision seems to impliedly apply the amended Section 68
(w.e.f. AY 2013-14) which, while dealing with share application money / premium, provides that the
assessee’s explanation shall be deemed to be unsatisfactory unless the person, in whose name the
share application money/ premium is credited, also offers a satisfactory explanation.
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The expression “Profits & gains” is not synonymous with the expression “'income”
Facts & Issue:
The assessee in AY 1979-80 & AY 1980-81 had claimed deduction u/s 80HH at the rate of 20% of
profits and gains i.e. gross profits. The AO held that the income of the assessee is to be computed in
accordance with the provisions contained in Section 28 to 44DB which are provisions for
computation of income under the head “profits and gains of business or profession” and allowed
deduction u/s 80HH on the income so computed. The High Court, following the decision of the SC in
case of Motilal Pesticides India ( 9 SCC 63)(2000), upheld the decision of the lower authorities of
allowing deduction u/s 80HH on the income computed. The issue before the SC was whether
deduction u/s 80HH @ 20% is to be allowed on income as computed under the Act or on the profits
and gains without deducting depreciation and investment allowance there from.
Reference to Larger Bench
The Division Bench of the SC noted that in the case of Motilal Pesticides India, the SC had followed
the decision in the case of Cloth Traders, which was a case of deduction under Section 80M of the
Act, on the premise that language of Section 80HH and Section 80M is the same. The Division Bench
noted that Section 80HH uses the expression “any profits and gains derived from” whereas
Section80M uses the expression “any income”. The Division Bench noted that the view in Motilal
Pesticides was not the correct view since the language of Section 80HH and Section 80M is not the
same, as was wrongly believed by the Court. Accordingly, the Division Bench placed the matter
before Hon’ble Chief Justice to formulate a larger bench to consider the correctness of the judgment
in the case of Motilal Pesticides.
Contention of the Assessee:
In some sections of Chapter VIA, deduction is given out of “profits and gains” whereas in some
sections it is given out of “income”. Section 80HH refers to and uses the terminology “profits and
gains of the industrial undertaking”. The terms “profits and gains” and income are not the same.
The term income has been defined in the Act but the term “profits and gains” is not defined in the
Act. When the term profits and gains has not been defined under the Act, its meaning has to be
understood as is being understood in the commercial world.
Contention of the Revenue:
Section 80AB makes it clear that deduction is to be made with reference to income included in the
Gross Total Income. It also makes it clear that the amount of income of that nature is to be
computed in accordance with the provisions of the Act (before making any deduction under this
Chapter). Section 80AB inserted w.e.f. 01.04.1981 is clarificatory in nature and therefore applies to
the year under consideration also.
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Observations & Ruling of the SC:
The SC noted that Section 4 is the charging Section by which total income of the previous year is
chargeable to tax. Section 5 lays down the scope of total income and, while computing total income,
certain incomes are exempt from tax and hence not included.
Section14 in Chapter IV enumerates different heads of income. Insofar as income under the head
“Profits and Gains of business and profession” is concerned, provisions thereto are contained in
Sections 28 to 44DB of the Act. Section28 specifies various types of income which are chargeable to
tax under the head business income and Section 29 provides that income referred to in Section 28
shall be computed in accordance with the provisions contained in Sections 30 to 43D.
The SC noted that the issue was whether deduction u/s 80HH, which falls under Chapter VIA, is to be
computed after applying the provisions for computation as mentioned in Chapter IV of the Act and
whether conceptually “income or total income” is different from “profits and gains”.
The Larger Bench held that the Division Bench had correctly drawn the conclusion that the terms
“any income” and “profits and gains” convey different meanings under the Act. The larger bench
also held that the language of Section 80HH and 80 M was different and therefore, the opinion in
the judgment of Motilal Pesticides, was erroneous.
The bench held that Chapter VIA is a standalone Chapter, dehors Chapter IV, and therefore,
provisions relating to various kinds of deduction mentioned therein have to be construed
independent of Chapter IV of the Act.
The Court held that, after providing for the deductions contained in sections 30 to 43D, one arrives
at the figure of net profit which would become the net income under the head ‘profits and gains of
business or profession’.
The Court further noted that, in contrast, under Chapter VIA, certain deductions are given by way of
incentives.
The Court held that reading of Section 80HH along with Section 80A would clearly signify that such
deduction has to be of gross profits and gains i.e. before computing the income as specified in
Sections 30 to 43D of the Act.
The SC also noted that Section 80AB was effective from 1st April 1981 and was made applicable from
AY 1981-82 and would not therefore apply to the earlier assessment years with which it was
concerned.
Citation:
Vjiay Industries [TS-100-SC-2019], Supreme Court
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Our Comments:
Section 80AB of the Act inserted w.e.f. 1st April 1981 provides that deduction under Chapter VIA will
be calculated on the net income as computed in accordance with the provisions of the Act before
allowing any deduction under Chapter VI-A and not on the gross income. The ratio of this decision
will therefore not apply from Assessment Year 1981-82. S 2(24) defines income to include ‘profits
and gains’. Undoubtedly, ‘profits and gains’ referred to in s 28 refer to gross profits and gains. But
what is included in gross total income is ‘income’ referred to in s 28 computed in accordance with
the provisions contained in s 30 to 43D. The SC has equated ‘profits and gains’ referred to in s 80HH
with ‘profits and gains’ referred to in s 28, without applying s 29 and therefore sections 30 to 43D. I
However, in the gross total income, from which deduction u/s 80HH is to be allowed, only computed
profits and gains survive. For all those attuned to thinking that deductions, such as under section
80HH, are to be allowed with reference to ‘profits and gains’ as computed after allowing all
deductions listed in s. 30 to 43D, this decision provides a different perspective.
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HIGH COURT
Bank to be treated as “industrial undertaking” for the purposes of section 35D of the Act
In a ruling, HC at Kerala held that the Bank would be treated as an “industrial undertaking” for the
purpose of amortization of expenses incurred in connection with the issue of public subscription of
shares, under the pre-amended scenario i.e. before April 1, 2009 where the words used were
“industrial undertaking” instead of “undertaking”.
Facts & Issue:
The issue pertained to AY 1996-97 to 2005-06. The assessee is a banking company. It had, during the
assessment years under consideration, claimed deduction under section 35D of the Act towards
amortization of expenses incurred in connection with the issue of public subscription of shares. The
claim of the assessee was denied by the AO for the reason that it was not an “industrial
undertaking”. The findings of the AO were confirmed by the ITAT. Aggrieved by the said order of the
ITAT, the assessee had filed an appeal before the HC.
Contentions of the Assessee:
The AR of the assessee highlighted the amendment to the provisions of section 35D of the Act, with
effect from April 1, 2009, wherein the words “industrial undertaking” were replaced with the word
“undertaking”. It was contended that there being substitution, the amendment would have to be
deemed to be retrospective.
It was argued that this court had found that when there is substitution, if it is not specifically
expressed to be prospective, then the courts could always interpret it to be retrospective.
Contentions of the Revenue:
On the other side, the DR argued that the amendment in section 35D of the Act was prospective in
nature, which was clear from the Memorandum explaining the provisions in the Finance Bill, 2008.
Thus, the amended provisions were not applicable in the facts of the case.
Observations & Ruling of the HC:
HC heard the rival contentions and perused the issue under consideration.
HC observed that there cannot be any necessary intention found from the statute especially since
what was covered under sub-clause (ii) of section 35D(1) were only “industrial undertakings”.
HC opined that any retrospectivity of the amendment cannot be granted to the assessee and instead
analyzed the manner in which the “industrial undertaking” has been dealt in context of the Act.
It referred to the decisions of the various HC’s including the divisional bench decisions of the same
Court, as also the definitions provided in the sister legislation like the definition provided under the
Industrial Disputes Act, 1947.
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HC also observed that the words “industrial undertaking” should be understood to have been used
in a wide sense, taking in its fold any project or business a person may undertake.
It was accordingly held that the assessee would be eligible for the claim u/s 35D of the Act.
Citation:
Dhanalakshmi Bank Ltd. v. CIT [TS-777-HC-2018 (Kerala)]
Our Comments:
The present decision relates to the pre-amendment period in reference to section 35D of the Act
wherein the dispute pertained to the claim of share issue expenses to the banks. What was looked
into was whether Banks can be considered to be an “industrial undertaking”, which the HC decided
in favor of the assessee.
What analogy can be adopted from this decision is that while granting claim of any expenditure
under the provisions of the Act, interpretation of the provisions should have general application.
Wider interpretation of the phrases and words in line with the intent of the provision plays an
important role, to provide equity amongst the assesses.
In the present case as well, the HC had adopted a wider view to grant claim to the Banks holding that
the same are also covered as “industrial undertakings”, as the claim under section 35D of the Act is
for expenses incurred on issue of shares, which is used for business purposes. There may not be any
intent to grant such claim to any restricted class of assesses.
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Income from hire purchase transaction to be recognized and offered to tax based on the method
consistently followed

In a recent ruling, HC at Madras held that the taxability of interest income from hire purchase
transaction should be offered to tax based on the Equated Sum Method (‘ESM’) method, which is
consistently followed for the purposes of the Act and does not depend upon any change in the
methodology for book keeping.
Facts & Issue:
The assessee had offered income from the hire purchase transaction on ESM method i.e. income
being equally amortized over the tenor of the transaction, consistently followed in the past
assessment years under the Act. The AO held that the income from such transaction should be
offered to tax based on the Internal Rate of Return (‘IRR’) method and that the income is accrued
only under IRR method which also formed part of mercantile system of accounting. It is, however,
not clear from the decision; however, it seems that the AO had given a finding to adopt IRR method
as the same was adopted for the purpose of accounting as prescribed under the Guidance Note
issued by ICAI. The ITAT confirmed the said findings of the AO. Aggrieved by the said order of the
ITAT, the assessee had filed an appeal before the HC.
Contentions of the Assessee:
The AR of the assessee held that the income from hire purchase transaction was consistently offered
to tax based on the ESM method and was always accepted by the department.
Contentions of the Revenue:
On the other side, the DR argued that the income should be offered based on the IRR methodology
as the same reflects the accrual system of accounting, as also followed for the accounting purpose.
Observations & Ruling of the HC:
HC heard the rival contentions and perused the issue under consideration.
HC observed that the issues raised were covered by a decision of the same Court in the case of CIT v.
Ashok Leyland Finance Ltd. [(2013) 213 Taxman 204] wherein it was held that the income that flows
from the transaction had to necessarily follow the treatment that was given under the hire purchase
agreement.
It was further observed that when the Revenue had not disputed the fact that for all the earlier
years, the Revenue had treated the income as per the hire purchase agreement on ESM basis and
the same being approved by the Courts, there was no reason to take a different view in the matter
for the present assessment years.
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HC also observed that the decision of the Andhra Pradesh High Court in the case of Sri Chakra
Financial Services Ltd. v. CIT [(2013) 350 ITR 398] is not helpful to the revenue as the Andhra Pradesh
HC itself had distinguished the fact of the said case with the case before the Madras HC.
HC held that mere change of accounting method in its book of accounts on the basis of IRR method
does not alter the position in the tax in the hands of the assessee.
Citation:
Sundaram Finance Limited [TS-138-HC-2019(MAD)]
Our Comments:
The issue pertained to the income recognition on hire purchase transaction, based on two
methodologies i.e. Equated Sum method or IRR method. The HC observed that income should be
offered to tax, more importantly, based on the terms of the contract.
The decision of the HC was also based on the celebrated rule of tax law that any change in the
accounting policy should not impact the taxation of any income under the Act, especially when such
policy had been adopted by the tax payer and accepted by the department consistently in the past
assessment years.
It is, perhaps, not clear from decision as to whether the terms of the contract provided to offer
income on the basis of ESM which coincides with the income being offered to tax and also accepted
by the Court in past assessment years and thus, it was held by the Court that the accounting policies
are not relevant.
We may highlight at this stage that, henceforth, even under the Ind AS regime, the income on hire
purchase transaction may be required to be recognized on amortized basis, computed through
effective interest rate method. However, referring to this decision of the HC, the income, for the
computation of income under the Act, needs to be offered to tax relying on the regular policy
adopted in the past assessment years and based on the terms of the contract.
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Rentals from letting-out shops in a mall, constitutes Builder's business income, not house-property
Facts & Issue:
The assessee was a company engaged in the business of construction and promotion of residential
and commercial complexes. The assessee had constructed a shopping mall in the property owned by
its sister concern and let out the shop rooms. In the revised return of income filed by the assessee,
rental income received by it on letting out the shop-rooms, was catalogued as ‘income from
business’. However, the ld. AO treated such income as ‘income from house property’ and after
deducting municipal taxes and statutory benefit of 30%, computed tax on the balance amount.
Aggrieved, the assessee challenged the order before the CIT (Appeals), who dismissed the appeal.
On further appeal, The Hon’ble Tribunal decided the issue in favor of the assessee and assessed the
impugned income as ‘income from business’. The Revenue had come up in appeal challenging the
order of the Tribunal.
The substantial question of law that arose before the Hon’ble High Court was ‘under which head of
income i.e. ‘income from business’ or ‘income from house property’, would rental income received
by the assessee on letting out the shop rooms in the mall constructed by it, be assessed under the
Income Tax Act, 1961 ('the Act').
Contentions of the Revenue:
The Revenue contended that the assessee had let out the rooms in the shopping mall and the rental
charges received by the assessee were liable to be treated as ‘income from house property’ and not
‘income from business’. The Revenue had relied upon a slew of decisions in support of its
contention.
Contentions of the Assessee:
The assessee contended that letting out the shop-rooms in the mall amounted to commercial
exploitation of the building constructed by the assessee and was a vital part of the business activity
of the assessee. A plethora of judgments were placed before the Hon’ble Court in support of
assessee’s contention, including the decision of the Hon’ble Apex Court in case of M/s Chennai
Properties & Investments Limited reported in 373 ITR 673. The assessee submitted that the main
business of the company was construction and promotion of residential and commercial complexes
and letting out of the shop-rooms in the shopping mall constituted an integral part of its business
activity. The assessee stressed that whether a particular letting was business had to be decided in
the circumstances of each case. Each case had to be looked at from a businessman's point of view to
find out whether the letting was the doing of a business or the exploitation of his property by an
owner.
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Observations & Ruling of the HC:
The Hon’ble High Court remarked that each case had to be considered on its own facts to determine
whether the income obtained by letting out property constituted ‘income from house property’ or
‘income from business’. An owner of a commercial asset was entitled to exploit it to the best
advantage. He could do so either by using it by himself or by letting it out. Whether a particular
income received by the assessee as a result of the activities carried on by him was ‘income from
business’ or ‘income from house property’ hinged on the manner of exploitation of the assets. In
each case, the intention had to be gathered as to whether the asset was intended to be
commercially exploited by the assessee or whether it was intended to be used by merely letting it
out. If it was found that the main intention was to simply let out the property or any part of it,
resultant income must be assessed as ‘income from house property’, but if the main intention was
found to be exploitation of property by way of commercial activities, then resultant income must be
held as ‘income from business’.
The Hon’ble High Court noted that the assessee was actively engaged in the day-to-day operations
of the mall and was not a passive owner of the shopping mall who let out the shop rooms and only
collected rents. The assessee also provided a complex set of services like management of the mall
which included house-keeping services, customer support, technical and electrical support, security,
car parking facilities, maintenance of lifts and escalators etc.
The basic purpose of the assessee was commercial exploitation of the property. The assessee had
earned income not merely by letting out the shop rooms but also by providing amenities and
facilities at the mall. These were special facilities for running the shopping mall and not basic in
nature (required for occupation of shop rooms by a tenant). The income derived by the assessee
could not be regarded as simply from the exercise of property right. The Hon’ble High Court
observed that the primary intention of the taxpayer was commercial exploitation of property.
Endorsing the decision rendered by the Hon’ble Tribunal, the Hon’ble Court ruled that where
substantial part of the income had been derived from the above-mentioned activities, as in the
instant case, the income so derived was to be assessed as ‘income from business’.
Citation:
CIT vs. Oberon Edifices & Estates Pvt. Ltd. [Reported in TS-154-HC-2019(KER)]
Our Comments:
This decision would be relevant in determining the characterisation of rental income of a mall. The
ruling re-affirms the aphorism laid by various courts that where the primary intention of the
assessee was for letting out of immovable property, rental income should be considered as ‘income
from house property’. However, where the main intention was to exploit the immovable property by
way of complex commercial activities, rental income should be considered as ‘income from
business’. The Hon’ble Court emphasised that for income to be characterised as ‘income from
business’, the activities actually carried out by the assessee, in line with its objects according to its
constitution documents, must be for commercial exploitation of property.
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Going by the recent trend of judicial precedents, the judicial authorities have shown acceptance of
the fact that ownership of property and leasing it out may also be done as a part of a ‘business’ apart
from doing it as a mere ‘owner’. In fact, our firm has been successful in defending on similar issues in
the past before the Hon’ble Mumbai Tribunal – refer ITA No. 1783/Mum/2015 in City Centre Mall
Nashik Private Limited vs. ACIT. The pronouncement is likely to provide more clarity on the vexed
issue of classification of rental income to other assessee’s facing similar issues.
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ITAT
Mumbai ITAT has an occasion to deal with the concept of ‘custodialegis’ in income-tax context;
rules that a receipt did not become taxable merely because the payer deducted (rather
erroneously) TDS there from

Facts & Issue:
The Mumbai ITAT had the opportunity to test the application of the real income theory in an
interesting case recently. The matter related to AY 2013-14. The facts were as follows:
Mr. NusliWadia was appointed as the Administrator of an Estate, which had an NRI beneficiary,
somewhere in 1972 and since then, was regularly complying with the income-tax requirements
including filing the tax return. The Estate (which was the assessee) regularly followed cash system of
accounting in respect of the income earned by it, reported the same under the head ‘Income from
Other Sources’ & this was accepted by the Department in all the assessments including the
assessment for the AY 2013-14 conducted by the ld. AO u/s 143(3) of the Act.
This Estate possessed vast tracts of land in Northern Mumbai. Somewhere in 1995, the Estate
decided to develop a large land parcel via the joint-development route with M/s Ferani Hotels Pvt.
Ltd. (seems like a Raheja enterprise, who are well-known in realty sector). It was agreed that in
consideration of the Estate granting rights of development in favor of Ferani, the Estate would
receive 12% of the sale price that would be realized upon sale of spaces constructed by Ferani on the
demarcated land. The joint development agreement (‘JDA’) had envisaged that the sale of
constructed spaces would be carried out by Ferani to independent third parties and not to parties
which were related or which acted as fronts for Ferani to depress the actual sale price. Pursuant to a
specific audit conducted, after the construction commenced and Ferani started conducting sale of
developed areas, it came to the knowledge of the Estate that in many cases, the sale of constructed
spaces was not made to genuine third parties, but rather were made to Companies closely
connected with or promoted by Ferani. Since the JDA became tainted with this fraudulent act
committed on the part of Ferani, the Estate filed a suit before Hon'ble Bombay High Court seeking
reliefs inter-alia including restitution of the property in the original form. This suit was pending
verdict as of AY 2013-14.
Despite the fact that that the Estate terminated the JDA and filed Suit in Hon’ble Bombay High Court
in 2008, Ferani continued to construct new buildings on the demised land. Additionally, Ferani also
continued to execute registered Agreements for sale of the constructed spaces on behalf of the
Administrator of the Estate, even though the registered Power of Attorney granted in favour of
Ferani was revoked by the Administrator. Prior to termination of the Agreement in 2008, when
Ferani was entering into Agreements for sale with prospective Flat Purchasers, 12% share of the sale
value was being deposited in an account with ICICI Bank, which was maintained by Estate for
collection purposes. Upon termination of the JDA in May 2008, the Administrator had instructed
ICICI Bank not to accept deposits being 12% share of the sale proceeds receivable under the JDA.
Since Estate as well as its Banker i.e. ICICI Bank was not receiving or accepting the payment of 12%
share of the sale proceeds, Feranisuo-motu opened a Current A/c bearing No. 843 184512 with
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Indian Bank, Bandra Branch, Mumbai under the nomenclature of "Ferani Hotels Pvt. Ltd-NN Wadia
share" and operated this account with its signatories. Although such Account was opened by Ferani,
the Administrator was never informed about opening of such an Account. The Administrator came
to know about existence of such Account only in 2012 when the statement was made before Hon'ble
Bombay High Court in that behalf.
The AIR Data available with the ld. AO indicated that the impugned Indian Bank account contained
10 entries during AY 2013-14, totaling Rs.4,06,41,567/- indicating payment of interest and TDS
thereon. The ld. CIT therefore came to the conclusion that the interest of Rs.4,06,41,567/- paid by
Indian Bank should have been assessed in the assessee's hands for the A.Y. 2013-14. Owing to the ld.
AO's failure to include such interest in the total income of the assessee, the ld. CIT treated the ld.
AO's order to be erroneous and prejudicial to the interest of the Revenue and accordingly, he
revised the AO's order.
It is against this order, the assessee filed an appeal before the Hon’ble Mumbai ITAT.
Contentions of the Assessee:
The assessee had the following key submissions to make:







Ferani had admitted before the Hon’ble High Court that Ferani had opened the Current A/c No.
843184512 with Indian Bank and that it had collected and deposited sum of Rs.57 Crores in the
said Bank account. The Hon'ble High Court had, in its interim order, directed that pending
hearing and final disposal of the preliminary issue, Ferani would maintain the accounts and to
continue depositing an amount equivalent to 12% of the gross sale consideration in the
designated Bank Account.
The moot suit filed by the assessee was pending disposal before the Hon’ble High Court.
Nowhere in the interim order, the Hon’ble High Court had, in any manner, expressed any
opinion or made any observation that the moneys deposited in the designated A/c by Ferani
could be appropriated by the Estate or that the Estate could exercise contract or domain - either
over the amounts deposited in the designated Account or over the fixed deposits made by
Ferani out of the sums deposited in the designated Account. Nowhere the Hon’ble Court had
even indicated that in its opinion, the Estate could have any access to the sums collected by
Ferani. Thus, as the assessee had sought restitution of the property in its original form, the Court
had categorically directed that the amounts invested by Ferani in fixed deposits would abide by
the further orders of the Trial Judge trying the moot Suit filed by Estate.
Even the ld. CIT had acknowledged in the show cause notice u/s 263 of the Act, as follows: "Even though the amount is not accessible to assessee, as per Court Order it is paid / accrued
to assessee in his Bank A/c.



Hence, once the ld. CIT admitted that the amount deposited in the designated account or Fixed
Deposit made out of such designated account was not accessible to the assessee, then he could
not record a conclusion that the assessee was liable to account the amount received in its books.
The ld. CIT was factually and legally wrong in holding that as per the Court Order, the amount
was paid to the assessee in his Bank Account. The interim judgment of Hon'ble Bombay High
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Court nowhere even suggested that the sums deposited in the designated account or the FDs
made out of such account constituted the amount paid to the assessee. Accordingly, the
conclusion of ld. CIT that the interest on FDs was chargeable to tax in the hands of Estate was
wrong.
Even from the perusal of the assessment order u/s 143(3) of the Act, it was apparent that the ld.
AO had conducted enquiry before completion of assessment. The ld. AO had issued notices u/s
133(6) of the Act to Ferani as well as Indian Bank and obtained required information.

Therefore, the assessee contended that the impugned interest income derived from the Indian Bank
account was not exigible to tax in its hands.
Contentions of the Revenue:
Per contra, the Revenue vehemently canvassed from the ld. CIT(A)’s order and argued that the
details received from Indian Bank, Bandra Branch under section 133(6) of the Act revealed that the
interest received from the said bank account was as per the directions of the Hon’ble High Court
opened by Ferani because the account was in the name of “Ferani Hotels Pvt. Ltd. A/c-NN Wadia
share”. Since this interest income was not brought to tax in the assessment order of the AY 2013-14,
there had been under-assessment of the total income of the assessee by Rs. 4,05,41,567/- and
hence, the assessment order was erroneous and prejudicial to the interest of the Revenue. Further,
the DR argued that even in AY 2014-15, similar additions were made in regular assessments. It bore
vital notice that the Indian Bank deducted TDS from the impugned interest payments and credited
the same to the PAN of the Estate, based on Ferani’s directions.
Observations & Ruling of the ITAT:
The ITAT stated that an amount/receipt was assessable as income of an assessee only on the
basis of charging provisions of sections 4 & 5 of the Act. Section 4 was the charging provision of
the Act & it was therefore necessary for the ld. AO/CIT to prove that the receipt though
received by some other person, constituted income chargeable to tax in the hands of the
person sought to be charged. If under the provision of section 4, an amount did not bear the
character of income and therefore, was not exigible to tax, then the same could not be
converted into an 'income' only because the payer of the sum deducted tax under
misconception of law.
The ITAT also noted that the directions of Hon’ble Bombay High Court made it clear that the deposits
kept with the bank essentially constituted funds in custodia legis. In other words, upon the amounts
being kept in FDs, the funds remained in the custody of the Court.
Also, in view of the fact that the ld. AO had issued notices u/s 133(6) of the Act to Ferani as well as
Indian Bank and obtained required information, there was no failure on the part of the ld. AO to
conduct proper enquiries and gather relevant information before completion of assessment. The ld.
CIT had not brought on record any cogent & conclusive material, which would prove or show that
the course followed by the ld. AO (of not taxing the impugned interest income in the Estate’s hands
since the bank account was in Ferani’s name) was unsustainable in law.
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Therefore, the Hon’ble ITAT concluded that it was not open for the ld. CIT to treat the assessment
order as being erroneous within the meaning of section 263 of the Act and thus, set aside the order
passed by ld. CIT.
Thus, the Hon’ble ITAT held in favor of the assessee.
Citation:
Administrator of Estate of Lt. EduljiFramrozeDinshaw vs. CIT, Mumbai [ITA No. 1033/Mum/2018]
reported in 103 taxmann.com 452
Our Comments:
Be that as it may, in our considered view, the correct way to go about in such cases would be to tax
such interest in the hands of the person who was entitled to demand and to receive the income.
Since in the impugned facts, the assessee a) neither had any enforceable demand on the Indian Bank
account and its contents nor b) the Administrator of the Estate could operate the said bank account
and c) the account was being maintained under Court’s custody, hence, the conclusion reached by
the Hon’ble ITAT would seem apt in the facts and circumstances. Readers may note that the Apex
Court had, in its landmark ruling, in case of UCO Bank vs. UOI [reported in 369 ITR 335] held that
where interest on FDRs were paid to the Registrar General of a High Court, TDS u/s 194A did not
apply, since the Registrar General was merely the custodian of the funds on behalf of the High Court
and Registrar General per se was neither an assessee nor he was beneficiary entitled to receive any
interest on the fixed deposits. The Apex Court held that the Bank had no obligation to deduct tax atsource because the Registrar General was not the payee of the interest since the deposits kept with
the Bank under the Court's order essentially were the funds in custodia-legis and therefore, even the
interest credited in the name of Registrar General formed part of the funds under the custody of the
Court & therefore not liable to be taxed as income of the Registrar General in whose name the fixed
deposit was made.
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Subsidy for reimbursement of interest to catalyze textile industry - capital receipt
Facts & Issue:
The assessee has been engaged in the business of manufacture and sale of textile material and
products. The assessee company in the previous year relevant to the A.Y. 2012-13 obtained subsidy
amounting to Rs. 2,16,45,161/- by way of reimbursement of interest on loan taken from authorized
agency under the Technology Up gradation Fund Scheme (TUFS) introduced by the Government of
India in 1999. The purpose of TUFS was to sustain and to prove the competitiveness of the textile
industry by assisting the textile units to upgrade technology for long term viability. The object of the
scheme was to enhance sustainable growth in value chain for overall growth of textile industry. As
per the scheme, certain subsidy benefits were provided to textile sector by way of reimbursement of
interest on loans taken from authorized agencies for investment in plant and machinery for spinning
units and other machineries in textile industry.
Mistakenly, the assessee company treated the reimbursement of interest on loan as revenue in
nature by netting it off against the interest expense in its Profit and Loss Account. Detailed
disclosure, in regard to the subsidy obtained by way of reimbursement of interest on loan, was made
by the assessee in the notes to account in the audited financial statements. Noticing the aforesaid
treatment in the accounts which erroneously resulted in offering of inflated taxable income for the
relevant year, the assessee company filed cross objection and prayed inter alia for the exclusion of
subsidy received by way of interest reimbursement from the taxable income.
Contentions of the Assessee:
It was contended by the assessee company that the character of such subsidy in its hands was a
capital receipt since the very purpose for which the subsidy was given was with the object of
accelerating the development of textile industry as a whole and help the industrial units to achieve
sustainable growth. The subsidy was not attributed towards mitigating day-to-day business
expenditure or in the furtherance of the profits and therefore such subsidy could not be said to in
the character of a revenue receipt.
Observations & Ruling of the ITAT
The ITAT observed that the issue is squarely covered in the favor of the assessee by the following
decisions:
1. CIT v. Chaphalkar Brothers Pune (2017) 88 taxmann.com 178 (SC);
2. CIT vs. Meghalaya Steels Ltd. [2016] 67 taxmann.com 158 (SC) and
3. CIT vs. Sham Lal Bansal [2011] 11 taxmann.com 369 (P&H)
In light of the above cited judicial precedents and the object and purpose of TUFS, Honorable
Tribunal upheld the contention of the assessee that the subsidy by way of reimbursement of interest
on loan was capital in nature and therefore was not taxable.
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Honorable Tribunal also noted that the scope of income has been widened by the Finance Act, 2015
from AY 2016-17. However the receipt of subsidy being in the previous year relevant to A.Y. 2012-13
that is prior to the A.Y. 2016-17 the subsidy amount could be considered as non-taxable capital
receipt.
Since an additional ground in the cross objection filed by the assessee was raised before the
Honorable Tribunal for the first time, the matter was remanded back to the AO for factual
verification viz. the quantum of receipt.
Citation:
DCIT vs. Jindal Worldwide Limited [Reported in (TS-83-ITAT-2019(Ahd)]
Our Comments:
It bears vital notice that the decision of Honorable Ahmadabad Tribunal has turned on facts of the
case involving assessment year 2012-13 that is prior to the amendment introduced in definition of
income under Section 2 (24) (xviii) by the Finance Act 2015 which has become effective from the A.Y.
2016-17. Due care and circumspection will have to be exercised in claiming the subsidy/grant/cash
assistance or waiver or concession or reimbursement in cash or kind as non-taxable for the A.Y.
2016-17 and onwards in the light of the amendment which has considerably widened the scope of
income.
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ITAT allows depreciation claim on network rights treated as ‘goodwill’
Facts & Issue:
The assessee was engaged in the cable TV business. The assessee entered into an agreement for
purchase of cable TV business of M/s. Apna Cable Network for a total consideration of Rs.2.3 crs,
which included consideration for network rights.
The AO held that network rights was a ‘goodwill’ and accordingly, claim of depreciation was denied.
The CIT(A) confirmed the AO’s stand.
Aggrieved by the CIT(A) order, the assessee filed an appeal before the ITAT.
Contentions of the Assessee:
The assessee accepted that network rights were of the nature of goodwill but argued that
depreciation should be allowed on the same relying on the Supreme Court decision in the case of CIT
vs. Smifs Securities Ltd. (2012) 348 ITR 302.
Contentions of the Revenue:
The revenue relied on the orders of the lower authorities
Observations & Ruling of the SC:
The ITAT observed that the findings of the AO that network rights was a goodwill, had not been
disturbed by the CIT(A). in view thereof, the ITAT, relying on the ratio in the case of CIT vs. Smifs
Securities Ltd. (supra), allowed depreciation on the network rights.
Citation:
Apna Incable Broad Band Services Private Limited vs. DCIT [Reported in TS-95-ITAT-2019 (Hyd)]
Our Comments:
The ITAT applied the ratio of the Supreme Court decision in the case of CIT vs. Smifs Securities Ltd.
(supra) wherein the Court allowed the claim of depreciation on goodwill. Since the said Supreme
Court decision is not a speaking one, the taxpayer should take care to establish, by documentary
evidence and other material, that the payment is indeed for acquisition of depreciable intangible
assets. The issue is likely to be highly litigative and a lot would depend on facts and the material on
record
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TDS deduction liability ceases on receipt of PAN under section 194C(6); section 194C(7) compliance
irrelevant for the purposes of section 40(a)(ia)
Facts & Issue:
During the course of assessment proceedings, the assessee was asked to justify why no TDS under
section 194C of the Income-tax Act, 1961 (‘the Act’) was deducted on ‘freight expenses’ debited to
the Profit and Loss Account. In response, the assessee reasoned that no tax was deductible at source
in accordance with section 194C(6) of the Act, which provided for no deduction of tax at source
where transporters had furnished their respective PANs to the assessee.
The ld. AO, referring to the provisions of section 194C(7), held that the onus was on the assessee to
furnish the information (read PAN) in the prescribed form to the Income-tax Authority, failing which
disallowance under section 40(a)(ia) would be attracted. The ld. AO alleged that it could not be
ascertained as to when the PANs were obtained by the assessee from the transporters; whether PAN
numbers were obtained prior to making payments to transporters, or at the time of furnishing the
reply to query raised by the ld. AO. As per the ld. AO, the latter appeared circumstantially true. No
TDS return was filed by the assessee. Accordingly, the ld. AO disallowed 30% of the freight expenses
debited to the Profit & Loss Account under section 40(a)(ia) of the Act.
Aggrieved by this order, the assessee filed an appeal before the ld. CIT(A) who decided the issue
against the Revenue.
Contentions of the Revenue:
The Revenue contended that the applicability of provisions of section 194C(6) of the Act for nondeduction of TDS was incomplete without fulfilment of the conditions laid down under section
194C(7) of the Act. Both the provisions were cumulative, to be read in consonance with each other.
The Revenue contended that compliance with both provisions – section 194C(6) and section
194C(7), in chorus, was obligatory to not attract disallowance under section 40(a)(ia) of the Act. The
assessee was bound by law to furnish the information, in respect of the transporters whose services
it had availed, to the prescribed Income Tax authority.
Contentions of the Assessee:
The assessee submitted that the ld. AO had merely mentioned about the probability of PAN details
of the transporters having been procured later and not at the time of making the payment.
However, the ld. AO had not in any manner disputed the veracity of PAN details.
Regarding the contention of the Revenue that non-compliance with provisions of section 194C(7)
would attract disallowance under section 40(a)(ia) of the Act, the assessee submitted that provisions
of section 194C(6) and 194C(7) were independent of each other. When conditions specified in
section 194C(6) of the Act were satisfied, no deduction of tax under section 194C was warranted and
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accordingly no disallowance under section 40(a)(ia) was warranted. In the event of non-compliance
of section 194C(7) of the Act, there were specific penal provisions (section 234E and 271H)
embedded in the Act, which would have to be followed in accordance with law.
Observations & Ruling of the ITAT:
On careful examination of the provisions of the Act, the Hon’ble ITAT remarked that the only
criterion for non-deduction of TDS under section 194C, on payment to transporter, was furnishing of
PAN by the transporter to the person responsible for paying or crediting the amount to him. The
primary onus remained on the transporters to furnish their PAN to the assessee who, on receipt of
PAN number, was statutorily obligated to not deduct TDS on such payments. Further, the assessee
was also under a statutory obligation to furnish the said information in prescribed form to the
Income-tax authority.
The Hon’ble ITAT remarked that the statutory obligation to furnish the information regarding receipt
of PAN and non-deduction of TDS was a fall out of and consequent of the first statutory obligation to
not deduct TDS on receipt of PAN. However, merely because there was non-compliance on part of
the assessee to furnish the prescribed information to the Revenue authorities could not lead to a
conclusion that the assessee had not complied with the first statutory obligation. There were
separate penal provisions for non-compliance by way of section 234E and 271H, which would, in any
way, operate independently.
Thus, the Hon’ble ITAT ruled in favor of the assessee holding that the provisions of section 40(a)(ia)
which created a deeming fiction relating to non-deduction of TDS had to be read in the limited
context of non-deduction of TDS. The disallowance could not be extended on account of noncompliance with subsequent obligation in terms of filing of prescribed form, when the assessee had
constitutionally not deducted TDS on receipt of PAN. Section 194C(6) and 194C(7) of the Act were
held to be independent provisions and could not be read together to attract the disallowance under
section 40(a)(ia).
Citation:
ACIT vs. Arihant Trading Co. [Reported in TS-146-ITAT-2019 (JPR)]
Our Comments:
The Hon’ble ITAT has re-iterated the judicially accepted norm that where once provisions of section
194C(6) of the Act are abided by, liability of the payer to deduct tax-at-source ceases. Any
requirement to furnish information to Income-tax Authorities under section 194C(7) would arise
subsequently and any infraction in such a requirement would not make obligation of deduction at
source applicable under section 194C(6).
Thus, in effect, where assessee had fulfilled requirement of section 194C(6) of the Act, disallowance
of payments made to transporters could not be made on the ground that the assessee had not
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furnished information as required under section 194C(7) of the Act read with rule 31A of the
Income-tax Rules, 1962.
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In absence of specific article for FTS in DTAA, management fees paid to UAE Co. constitutes
Business Income
In a recent judgment, the Bangalore ITAT has held that payment received by a UAE based company
from an Indian company for rendering management services would be treated as Business Profit, in
absence of separate article for FTS in India-UAE DTAA. The ITAT remanded the matter to the AO to
examine whether the assessee had a PE in India.
Facts & Issue:
The assessee company i.e. ABB Industries FZE was a tax resident of UAE. It rendered management
services such as general management, financial management, strategic marketing and sales,
business development, financial management etc. to its India counterpart ABB India Ltd. In
absences of FTS article in India-UAE DTAA, the consideration received by the assessee was
considered as Business Profit as per article 7 of India-UAE DTAA and since there was no PE in India,
the assessee considered the said consideration as not taxable in India.
During the assessment proceedings, the Assessing Officer (AO) took a position that the assessee had
rendered managerial, technical and consultancy services which should be taxable under provisions
of section 9(1)(vii) of the Act and made an addition to the returned income. While the judgment
does not so specify, it appears that the AO has taken a view that in absence of the FTS article in the
treaty, the income concerned is not governed by the treaty and the provisions of the Income-tax Act,
1961 (ITA) shall only apply.
Being aggrieved the assessee had filed an appeal before Hon’ble ITAT.
Contentions of the Assessee:
Before the ITAT the assessee contended that, the consideration received for technical services was
not taxable in India since the clause for FTS is absent in India –UAE treaty. The assessee contended
that, in the absence of FTS clause, the consideration should be treated as Business Profits under
Article 7 of the treaty and since the assessee did not have a PE in India, the said income was not
taxable in India. Further the assessee contended that the AO’s intention to cover the said
consideration under section 9(1)(vii) was not correct as a similar transaction in case of assessee’s
sister concern was treated as a Royalty.
Contentions of the Revenue:
Before the ITAT, the revenue contended that services rendered by the assessee were covered by
provisions of section 9(1)(vii) of the Act and hence taxable in India.
Observations & Ruling of ITAT:
The ITAT held that since the India-UAE tax treaty did not have a specific FTS article, the income
earned by the assessee should be considered as business profit. However, the assessee could not
substantiate that it did not have a PE in India. Therefore, the ITAT restored the matter to the AO to
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examine whether the assessee had a PE in India with a direction that if it was found that the
assessee did not have a PE in India, the income would not be taxable in India.
Citation:
ABB Industries FZE v DCIT [TS-104-ITAT-2019(Bang)]
Our Comments:
In the instant case, the assessee was engaged in providing management services and as such, its
income was considered as Business Profit. This judgment underlines the well-established principle
that in the absence of a specific article in the treaty, the taxability of a business receipt would fall
under Article 7 – Business Profits.
The Revenue Authorities at the assessment stage as well as before the ITAT did not actually argue
that the assessee had a PE in India. While examining the issue on taxability, the Tribunal has
considered this aspect and has given directions to the Revenue authorities accordingly.
It is interesting to note that the Bangalore Tribunal in the case of ABB FZ-LLC [TS-256-ITAT-2017], a
group entity of the assessee, had held that service PE was constituted in India under the India UAE
treaty where the taxpayer rendered services for more than 9 months in a 12-month period, even
though the employees of the foreign entity were present in India for a meagre period of 25 days.
The Tribunal had held that the period of 9-months relates to period for which services were
rendered and not with reference to period of stay in India. This judgment in ABB FZ-LLC is likely to
create challenges for the assessee in the instant case.
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Interest on fixed deposit placed as margin money is allowed as deduction u/s 10AA
Facts & Issue:
The SEZ unit of assessee company was engaged in the business of trading in gold, platinum and
diamond. The SEZ unit while carrying out the trading activity had imported the goods on a credit of
360 / 90 days against letter of credit whereas the exports were made on immediate payment basis.
For obtaining the letter of credit the assessee company had invested amounts in fixed deposit with
banks as guarantee. The interest on Fixed deposit kept as guarantee for Letter of credit was offered
as business income and the assessee had claimed deduction u/s 10AA on the same. During the
assessment proceedings, the AO taxed the interest income under the head Income from Other
Sources and denied deduction under section 10AA on the said income.
The CIT(A) allowed the claim of deduction made by the assessee company after relying on the ITAT
order of the preceding years in the assessee’s own case which were in connection with revision
proceedings under section 263 and on the order of Hon’ble Gujarat HC in case of Hari Orgocheme
Pvt Ltd.
The department filed an appeal before the ITAT.
Observations & Ruling of the ITAT:
The ITAT noted that the fixed deposits were made for obtaining letter of credit for import activity
which was in the normal course of business. However, considering the fact that the assessee had
earned interest on fixed deposits kept as margin money, it was commercially expedient to import at
higher price on credit and sell at the lower price on immediate payment basis. Accordingly, the ITAT
held that interest on fixed deposits which were wholly made for availing the letter of credit was
integral part of the business and the same can only be taxed under the head business income.
As per section 10AA(7), the only adjustment required to be made for computing the profits derived
from export of article is apportionment of the turnover. There is no other adjustment which is
provided and the section does not permit any other method in which profits can be derived. Unlike
provision of Explanation (baa) to section 80HHC, no part of interest income was to be excluded from
the profits to arrive at profits eligible for deduction under section 10AA.
Accordingly, the ITAT held that once the interest income is held to be business income the same is
eligible for deduction under section 10AA.
Citation:
Zaveri & Co. Pvt. Ltd. [TS-123-ITAT-2019 (Ahd)]
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ITAT allows set-off of short term capital loss against sale of strategic investments and rejects the
plea that it is not a genuine transaction
Facts & Issue:
The assessee company was in the business of making investment in shares and providing
management consultancy in various fields. The assessee company had entered into MOU with M/s
SVJ Holdings & Others (“SVJ”) for sale of its investment held in various group companies engaged in
the entertainment industry. The SVJ also expressed possibility of looking at further investment in
other group companies of the assessee who were engaged in various other business activities. In
order to expand business opportunities and increase valuation of the Company, with the possibility
to sell the entire company to SVJ, the assessee company purchased investments in various group
companies for aggregate consideration of Rs. 85.38 crore.
Pursuant to the MOU, the assessee company sold the shares of its subsidiary company Asia net
Communications Ltd (“Asia net”) which was engaged in the entertainment sector to SVJ and earned
capital gains of Rs. 911.84 crores. However, at a later stage the SVJ did not show any interest in
purchase of shares in other companies engaged in various other business activities. Hence, the
assessee company sold the investments made with the purpose to consolidate and strengthen the
company; to its various associates companies at face value of shares. The assessee submitted that
the face value of shares was higher than book value of such shares. The assessee received aggregate
consideration of Rs 3.67 crores on sale of these shares which resulted in Short Term Capital Loss
(“STCL”) of Rs.81.69 crores. Such loss was adjusted against the capital gains made on sale of shares
of Asia net.
The AO held that the assessee had created a colorable device with a motive to reduce the tax
incidence arising on sale of shares of Asia net. The AO held the transaction of sale and purchase of
shares in other group companies as bogus and disallowed the STCL on sale of shares of group
companies. The CIT(A) while confirming the order of AO, held that the purchase and sale of shares
were orchestrated to set off the STCL against its capital gains chargeable to tax.
Contentions of the Assessee:
The company had entered into agreement for purchase of shares of its group companies in various
sectors at the rates higher than the book value of the shares with a view to consolidate and
strengthen the valuation of the Company. During such period, the negotiations with the M/s SVJ
Holdings & Others were also carried on.
The Ld. AR further stated that looking forward to the bigger opportunity, this was a prudent decision
taken by the assessee company as it would have given more benefits if the shares were ultimately
sold to SVJ. Merely because the purchase of shares in the group companies were made at higher
price and subsequently the same were sold at book value, resulting in loss, the entire activity could
not be considered as suspicious. The AO also failed to appreciate the documentary evidences like
share purchase agreement, MOU with SVJ for purchase of shares in various sectors.
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Contentions of the Revenue:
The purchase consideration to group companies was not paid immediately on entering the share
purchase agreement and the entire activity of purchase and sale of such shares was an afterthought
and was made with the intention to evade tax by setting off STCL against LTCG.

Observations & Ruling of the ITAT:
The ITAT noted that the lower authorities have not brought on record any evidence in support of
their conclusion that assessee had created a colorable device with a motive to avoid tax. The
assessee had earned capital gain of Rs 911.84 crore on sale of shares of Asia net whereas the short
term capital loss on sale of various shares in group companies was only Rs. 81.69 crores which was
insignificant. The assessee had produced entire documentary evidence such as MOU, share purchase
agreement etc., and if the AO had doubted the purpose behind such transactions then nothing
prevented him from verifying the same from SVJ and other parties which were independent parties.
However, the AO had not carried out such exercise. In such circumstances, it would be difficult to
ipso-facto attribute any motive for avoiding tax. The purchase of shares by assessee bonafide as
shares were transferred in the name of the assessee and the actual consideration was paid through
banking channels.
As regards high purchase price paid by the assessee, ITAT noted that while purchasing the shares,
the assessee was justified in paying more than the book value of shares i.e. at least the cost to the
sellers as purchase of said shares would have given more benefits to the assessee. Also, the shares
which were later sold to its associate companies were at face value which was higher than the book
value of such shares.
There was a doubt raised by the revenue authorities, that no actual consideration was paid and
merely journal entries were passed and there was paper loss which was booked. The ITAT noted that
consideration was paid through banking channels after receiving the sale consideration from SVJ
Holdings & Others. The ITAT finds force in assessee's stand that instead of borrowing and paying
interest it was prudent to pay the purchase consideration after receiving the sale consideration.
The ITAT following the ratio laid down by Supreme court in case of Vodafone International Holdings
B.V [ (2012) 314 ITR 1] held that when transactions that are carried out within the legal framework
and between two separate legal entities, then same cannot be considered as sham transaction
merely because there is lower outflow of taxes.
The ITAT held that disallowance of STCL is unjustified as the findings of the lower authorities are
based on presumptions and without considering facts and events in their correct perspective. The
ITAT allowed the set-off of the STCL against the capital gains on sale of shares of the subsidiary
company.
Citation:
Asianet TV Holdings Pvt. Ltd [TS-103-ITAT-2019(Mum)]
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TRANSFER PRICING
ALP of royalty fee remanded rejecting the assessee’s TP study
Facts & Issue:
During the year under consideration, the assessee had entered into an international transaction for
royalty payments to Vodafone Ireland Marketing Limited (‘Vodafone Ireland’) and Rising Group
Limited (‘Rising’) for use of trade names and trademarks. As per this arrangement, the assessee paid
0.30% and 0.15% on the net service revenue to Vodafone Ireland and Rising respectively.
In the transfer pricing study, the assessee adopted the CUP method as the most appropriate method
for the aforesaid royalty transaction. The assessee used ‘PowerK’ database and selected only one
comparable where the royalty payment was @ 7% of the net sales by Forward Industries
Incorporation, USA (‘Forward’) to Motorola Incorporation, USA (‘Motorola’).
The TPO rejected the CUP method as the most appropriate method, by rejecting the assessee’s
adoption of foreign comparable for benchmarking of the royalty payment. The DRP accepted the
TPO’s position. The ITAT rejected the assessee’s adoption of foreign comparable and held that a
transaction between two foreign parties cannot be considered for comparing international
transaction with Indian assessee as the tested party. Aggrieved, the assessee appealed to the High
Court.
The HC observed that the ITAT’s opinion that benchmarking of international transactions pertaining
to payment of royalty cannot be done by using a transaction entered into between two foreign
parties was not warranted. Further, as regards the comparable used by the assessee, the HC held
that it shall not be treated as conclusive. Accordingly, the HC remitted the issue of ALP
determination of royalty payment back to the ITAT with a direction that ITAT may make a limited
remand to the TPO, if need be.
Pursuant to the HC’s direction for ALP-determination of royalty payment, the ITAT examined the
issue afresh.
Contentions of the Assessee:
The assessee submitted the FAR analysis in support of its claim in relation to the ALP of royalty
payments. The assessee relied on the Delhi HC decision in case of CIT vs. Cushman & Wakefield
(India) P Ltd. (2014) 367 ITR 730, wherein the HC remanded back the matter to the ITAT by accepting
the two foreign parties as comparables.
The assessee also relied on the United Nations TP manual for comparability analysis and stated that
it was a comparability analysis of ‘intangible property’ and benchmarking was to be applied
accordingly.
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Contentions of the Revenue:
The revenue submitted that the benchmarking analysis made by the assessee for the comparability
analysis was resulted in selecting one comparable transaction and that too from a software, which
only had companies listed on the Security Exchange Commission of the USA.
Observations & Ruling of the ITAT:
The ITAT observed that the HC had held that the benchmarking of international transactions
pertaining to the payment of royalty could be done by using comparables involving transactions
entered into between two foreign parties. However, the HC had further held that two foreign parties
used as comparables shall not be treated as conclusive and had directed the ITAT to decide afresh
the issue of ALP of Royalty payments.
The ITAT examined the assessee’s Transfer Pricing study and observed that the same deserved to be
rejected at the threshold itself for the reasons as stated below:
(a) Selection of database – Many databases specific to royalty transactions (such as Royalty Stat,
Royalty Source and ktMINE) were available, but the assessee used ‘PowerK’ database without
properly justifying it and as such the database was devoid of merit.
(b) Selection of Tainted filters:
− Qualitative filters – The assessee was not able to justify application of the qualitative filters
adopted in the Transfer Pricing study.
− Quantitative filters – The assessee’s agreement specified terms of payment at specified
percentage over the net service revenue. However, the assessee adopted a filter of royalty
payment in percentage of gross sales. The ITAT found no justification for the assessee to
adopt the above filter
(c) Selection of comparable agreement – The ITAT noted that the margin between the % of royalty
paid by the assessee and that found in the comparable transaction selected by it was 50 times
higher, which clearly made the comparability analysis unjustified and devoid of any reasoning.
(d) The ITAT also frowned upon the process followed by the assessee of starting from a list of 13000
uncontrolled transactions, narrowing down to 24 transactions and ultimately selecting only one
transaction as comparable.
(e) Relevance of product similarity – The ITAT noted that product comparability is important, in
particular, physical features such as size, weight, and appearance, along with volume and
reliability, as well as the regulatory requirements. US regulation 1.482(1) (d) for CUP also laid
down similar criteria for comparability. The ITAT thus, concluded that the assessee needed to
establish that underlying trademark fees was also related with the similar products.
Citation:
Vodafone India Limited vs. ACIT [Reported in (2019) 103 taxmann.com 390 (Del)]
Our Comments:
The ITAT has made important observations on the selection of database and comparable and its
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comparability vis-à-vis the actual transaction. While there are certain rulings where foreign
comparables have been accepted, the taxpayer, if using a foreign database for comparability
analysis, should have appropriate justification in place in support of the same. Comparability of the
products in the actual transaction with those in the comparables selected is also imperative.
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International transactions on capital account are out of purview of TP provisions
The ITAT deleted the adjustment on account of notional interest on excess amount paid for buy back
of shares treated by TPO as a deemed loan to AE, holding that provisions of Chapter X were not
applicable to Capital account transactions.
Facts & Issue:
The assessee company i.e. Earnest Towers Private Limited (ETPL) was engaged in the business of real
estate development and had bought back its shares from all its existing shareholders, including from
its major shareholder it’s a Mauritius based AE, at a price of Rs. 70/- per share. This buy back was
treated as an International transaction and Transfer Pricing provisions were applied.
During the TP assessment the TPO determined the ALP of the shares at Rs. 50.09per share by valuing
the shares by the NAV method as against DCF method followed by the assessee. The TPO treated the
differential amount of Rs. 19.91 per share as a loan given to the AE and proposed an adjustment on
account of notional interest thereon.
The DRP upheld the view of the TPO but directed the TPO to apply the SBI PLR, plus reasonable
markup based on risk.
Being aggrieved the assessee filed an appeal before the ITAT.
Contentions of the Assessee:
Before the ITAT the assessee contended that, the impugned transaction was in the nature of a
capital transaction i.e. Out-bound transaction and therefore, could not be subject to tax as income
and ultimately was out of the purview of Chapter X of the Act. Further, the assessee contended that
inbound investments were done, in two tranches, before the amendment to the definition of
‘International transaction’ by the Finance Act, 2012; one was at a face value of Rs. 10 plus premium
of Rs. 40 per share and second at face value of Rs. 10 plus premium of Rs. 60 per share. Further the
assessee contended that, outbound transaction was made on the same valuation as the second
tranche and hence valuation for buyback was not excessive.
The assessee also relied on CBDT instruction No. 2/2015 whereby the CBDT had accepted the
decision of Bombay HC to the effect that capital account transactions, which did not give rise to any
Income, were out of the ambit of TP provisions.
Contentions of the Revenue:
Before the ITAT the revenue contended that the assessee itself had conducted a TP study and had
reported the transaction as being at arm’s length and hence, the assessee’s contention as to nonapplicability of the provisions of Chapter X was therefore incorrect. The revenue also contended that
the transaction in shares gives rise to income, either in the form of business income or capital gains.
The revenue further contended that, the excessive amount paid under buy back should be treated as
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a deemed loan given to the AE and to be benchmarked to determine Interest payable on such loan.
It was further contended that, valuation for inbound and outbound could not be the same.
Observations & Ruling of the ITAT
The ITAT held that the transaction of buyback of shares, which was an outbound transaction, could
not be brought within the ambit of Indian Transfer pricing provisions merely on the presumption
that it may impact profits arising out of a subsequent transaction, which may or may not be an
international transaction. The Tribunal, following precedents, held that provisions of Chapter X were
not applicable to an international transaction on capital account as it did not generate income
chargeable to tax.
Citation:
Earnest Towers Private Limited vs. ACIT [TS-161-ITAT-2019(Kol)]
Our Comments:
The ITAT has relied upon the decision of the Bombay HC in the case of Vodafone and the decision of
the Mumbai ITAT in the case of Topsgrup, wherein it was held that provisions of transfer pricing
would not apply to the capital account transactions in which no income has been earned.
Though, the definition of ‘International Transactions’ was amended by the Finance Act, 2012 w.e.f
1st April, 2002, to bring transactions of purchase and sales of marketable securities within the ambit
of transfer pricing provisions, CBDT, vide instruction No. 2/2015 dated 29th January, 2015 accepted
the HC’ decision in the case of Vodafone that transfer pricing regulations would not apply to share
premium being a capital account transaction. The AR of the assessee had referred to this Instruction
during the course of his arguments. This decision and the precedent in the case of Topsgrup, read
with the said Instruction, makes it clear that even outbound transactions on capital account would
be out of the ambit of transfer pricing provisions.
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CIRCULARS & NOTIFICATIONS
PIB Press Release dated March 27, 2019 and Notification no. SO 1653(E) [No.37/2019 (F. No.
500/15/2015-APA-I)] dated April 25, 2019
India and the United States of America have on March 27, 2019, signed an Inter-Governmental
Agreement for Exchange of Country-by-Country (CbC) Reports. India has already signed the
Multilateral Competent Authority Agreement (MCAA) for Exchange of CbC Reports, which has
enabled exchange of CbC Reports with 62 jurisdictions. This information will enable an enhanced
level of assessment of tax risk by both tax administrations.
The Central Government has notified the said Agreement vide notification dated April 25, 2019.
CBDT press release dated April 18, 2019
Recognizing the significance of issues relating to attribution of profits to a permanent establishment
as well as the need to bring greater clarity and predictability in the applicable tax regime, a
Committee was formed to examine the existing scheme of profit attribution to PE under Article 7 of
DTAAs and recommend changes in Rule 10 of the Income-tax Rules. The Committee has submitted
its report and CBDT has invited stakeholder’s comments on the said report.
Notification no. GSR 304(E) [No. 36/2019(F no. 37014)] dated April 12, 2019
The CBDT has issued notification amending Form 16 (TDS Certificate for tax deducted on Salary
Income) as prescribed under Rule 31(1)(a) and Form 24Q (TDS return in respect of tax deducted by
employer) as prescribed under Rule 31A. These revised forms have brought disclosure requirements
in line with income tax returns. Please refer our comparative analysis of the new forms in our Tax
alert issued on May 2, 2019.

Notification F. NO. 5 (2)-B(PD)/2019, dated April 3, 2019
Deposits made under the Special Deposit Scheme for Non-Government Provident, Superannuation
and Gratuity Funds, announced in the Ministry of Finance (Department of Economic Affairs)
Notification No.F.16(1)-PD/75 dated 30th June, 1975, shall with effect from April 1, 2019 to June 30,
2019 bear interest at 8.0% (Eight percent). This rate will be in force w.e.f. April 1, 2019.

Notification No. GSR 279(E) [NO.32/2019 (F.NO.370142/1/2019-TPL)], dated April 1, 2019
The CBDT has amended Rule 12 of the Income-tax rules and substituted forms SAHAJ (ITR-1), Form
ITR-2, Form ITR-3, Form SUGAM (ITR-4), Form ITR-5, Form ITR-6, Form ITR-7 & Form ITR-V.
Notification No. 31/2019 [F.NO.225/75/2019-ITA.II], dated March 31, 2019 and Circular No..
6/2019 [F. NO. 225/75/2019-ITA.II], dated March 31, 2019
Last date of linking of Aadhaar number with PAN has been extended to 30.09.2019.
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Vide circular dated March 31, 2019, it is mandatory to quote Aadhaar number while filing the return
of income unless specifically exempted as per any notification issued under sub-section (3) of section
139AA of the Act. Thus, returns whether filed electronically or manually cannot be filed without
quoting the Aadhaar number.
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GLOSSARY

ABBREVIATION
AAR
ACIT
ACT
AO
AY
BEPS
CBDT
CIT
CIT(A)
DCIT
DRP
DTAA
FTS
FY
GAAR
HC
INR / USD
IRA
ITAT
IT Rules
Ltd.
OECD
PE
SC
TDS
TPO
WHT

MEANING
Hon’ble Authority for Advance Rulings
Learned Assistant Commissioner of Income Tax (AO)
Income Tax Act, 1961
Assessing Officer
Assessment Year
Base Erosion and Profit Shifting
Central Board of Direct Taxes
Learned Commissioner of Income Tax
Learned Commissioner of Income Tax (Appeals)
Learned Deputy Commissioner of Income Tax (AO)
Dispute Resolution Panel
Double Tax Avoidance Agreement
Fees for Technical Services
Financial Year
General Anti-avoidance Rules (Regulations)
Hon’ble High Court
Indian Rupees / US Dollar
Indian Revenue Authorities
Hon’ble Income Tax Appellate ITAT
Income Tax Rules, 1962
Limited
Organisation for Economic Cooperation And Development
Permanent Establishment
Hon’ble Supreme Court
Tax Deducted at Source / Similar to withholding tax
Transfer Pricing Officer
Withholding tax / Similar to TDS
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