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EDITORIAL:
Dear Esteemed Readers,
Welcome 2019!! We take this opportunity to wishall our dear readers a very happy new year 2019.
As the pastor and life coach, Jason Soroski says, “There is nothing magical about the flip of the
calendar, but it represents a clean break, a new hope, and a blank canvas.”Let us all rise to this new
hope and the blank canvas of new opportunities over the next 365 days, draw our best sketch and
leave our finest imprints for the coming generations to emulate. Happy new year once again,
Friends!!
We are once more pleased to share our latest newsletter, covering the direct tax and transfer pricing
updates for the month of December 2018.
In this Edition, in our Back to Basics section, we discuss salient features of some important special
provisions governing the computation of income from business or profession. We have also
discussed significant provisions of presumptive taxation and have brought its intricacies in the
discussion forum.
In our tax controversy section, we have dived deep into the complexities arising out of dividend
distribution tax and issues due to non-availability of such tax credits in the hands of overseas
investors. We have lucidly given a very thoughtful contemplation to this vexed issue, debated it,
provided alternatives yet not lost sight of the alluring prominence it brings to the government
treasury by way of Direct tax collection. We are sure you will love reading this article and will look
forward to your thoughts on the same.
Home baked breads are always scrumptious. From the BK Khare echelons of tax litigation, we have
had the pleasure of representing a leading business house in its most litigative issue relating to grant
of industrial promotion subsidy and whether the same should be considered as capital or revenue in
nature. In a judgment having far reaching implications for all types of taxpayers claiming subsidy
under the industrial promotion scheme, the Hon’ble bench of Mumbai ITAT has observed that the
industrial promotion subsidy incentive should be treated as capital in nature emphasizing on the
principle that the object of the subsidy scheme is important to decide the same. We have provided
our detailed analysis.
Should MAT tax credit (taxes paid under section 115JB of the Act, when it is higher as against tax
calculated normal provisions) be inclusive of surcharge and cess? A very simple issue like this is
sometimes lost in the conundrum of vast litigation of the tax world. Mind you, it is still litigative, yet
we must thank the Hon’ble bench of Mumbai ITAT to bring this controversy some sanity.
Approximately 10-13% of surcharge and cess (crores of Rupees) are lost in the pool of tax credit and
the taxpayers are denied their rightful claim, vis-à-vis withholding tax provisions, where on a
conservative basis and to avoid litigation, a taxpayer would always chose to withhold taxes inclusive
of surcharge and cess. Kudos to Mumbai ITAT, which has ruled that MAT tax credit includes
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surcharge and cess and the taxpayer should not be denied the same. We provide our analysis on the
same and why it is still a debatable issue.
In a recent ruling, the Delhi High Court, has decided the issue of taxability on sale of prepaid cards
basis the accounting policy adopted by the taxpayer operating in the telecom service industry. The
Hon’ble HC has held that the advance receipt for sale of prepaid cards could be recognised as
revenue on accrual basis, when the assessee performs its obligation and renders services to the
prepaid customers as the contractual terms mutually agreed. We provide our inputs on the same
We have endeavored to compile and present all important issues and relevant judicial decisions (of
December 2018) relating to direct tax, international tax and transfer pricing issues in our current
newsletter, for your easy reference and study.
We hope you find this of interest. As always, we look forward to your feedback and comments which
would enable us to further enhance the content of the newsletter.

Happy Reading!
Yours Sincerely,
Knowledgeware Team
B. K. Khare &Co.
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ARTICLES:
Computation of Income from Business or Profession. Special Provisions. Part I

In this issue of Knowledgeware we discuss salient features of some important special provisions
governing the computation of income from business or profession. The entire discussion will be
completed over two issues of Knowledgeware.
Income from trade, professional or similar association- S.44A
Where the expenditure- not being capital expenditure or expenditure deductible under any other
provision – incurred by a trade, professional or other association- exceeds the amount received by it
solely for protecting or advancing the common interests of its members - the deficiency so
computed is allowed as a deduction from its income from business or profession. If there is no
income from business or profession, or if the deficiency exceeds such income, the loss is set off
against the assessee’s other income under any other head. The amount of deficiency set off shall not
exceed 50% of the assessee’s total income before allowing deduction under this section. This
section applies only to such associations and bodies as do not distribute their surpluses to their
members, except as grants to their affiliated members.
This provision is by and large quite clear: the only point to note is that the expression ‘expenditure
incurred’ also includes depreciation *CIT v. Indian Jute Mills Association134 ITR 68(Cal)].Also, the
section does not cover social clubs [ Sports Club V.CIT171 ITR 504 ( Guj)].
Maintenance of books of accounts-s.44AA
This section imposes an obligation to maintain books of accounts inter alia on the following two
categories of assessees:




On every person carrying on any profession “specified in sub-section (1)” ( law, medicine,
engineering, architecture, technical consultancy, interior decoration or notified professions,
such as that of an authorized representative, film artist, company secretary, information
technology etc.);
On a person carrying on a profession other than sub-section (1), if the amount of income, or
total turnover, or gross receipts exceeds the stipulated limits. These have recently been
liberalized by the Finance Act of 2017 with effect from 1st April 2018; currently, the
obligation comes into force if the income exceeds Rs 2.50lakhs or the sales or turnover
exceeds Rs 25 lakhs)

These provisions are not violative of the constitution [Rao v. UOI 189 ITR 322].
The expression” book or books of account” is defined in s. 2(12). The books of account required to
be kept are prescribed u/r 6F.
Under the latter no books of account have been prescribed with regard to ‘‘specified’’ professions
indicated above, if the gross receipts of a professional do not exceed Rs 1,50,000 in any of the

B.K. KHARE & Co
CHARTERED ACCOUNTANTS

Page 3

[KNOWLEDGEWARE DECEMBER 2018]
preceding three previous years; or in the case of a profession newly set up, such receipts are not
likely the aforesaid threshold in the current year . Such a professional is merely required to maintain
accounts in a manner that should enable the Assessing Officer to compute his income under the
Income-tax Act. In all other cases of persons engaged in such specified professions, books are
required to be kept in the manner prescribed u/r 6F.
In case of persons engaged in non- specified professions and businesses, there is no requirement for
maintaining books if the income of the HUF or individual concerned does not exceed Rs2,50,000 or
turnover or gross receipts do not exceed 25,00,000 in all the previous three previous years ( the
figures are Rs 1,20, 000 and Rs 10,00,000 respectively for assessment years 2017-18 and earlier).In
the case of such non-specified professions or businesses where the income or receipts exceeds the
aforesaid limits, the requirement is that accounts should be maintained in a manner that may
enable the Assessing Officer to compute the assessee’s income under the Income-tax Act.
The aforesaid category would also include cases covered by sections 44AD , 44AEand 44AFor 44 BB
or 44BBB, if the assessee claims that the profits and gains from business are lower than those
computed under the aforesaid provisions.
Books of accounts are to be maintained for 6 years.
Where the assessee has fully discharged the statutory obligation cast upon him under the law, and
has maintained the prescribed books which were not found to be incomplete or incorrect, it is not
open to the AO to reject the same on the ground that he did not maintain additional information
with regard to stocks [ CIT v. Rajni Kant Dave 281 ITR 6 ( All)].
Audit of accounts of certain persons carrying on business or profession-S.44AB
U/s 44AB, certain persons have compulsorily to get their accounts audited. Currently, the thresholds
are:





Turnover, sales proceeds or gross receipts exceeding Rs 1crore in the case of assessees
carrying on business
Gross receipts exceeding Rs 50 lakhs in the case of assessees carrying on profession
In respect of sections, 44AE, , 44BB and 44BBB, if the assessee claims the profits and
gains are lower than that computed under any of these provisions
In respect of sections 44AD(1), 44ADAand 44AD(4), if the assessee claims the profits and
gains are lower than that computed under any of these provisions and that his taxable
income exceeds the exemption limit

This provision should not be confused with the special audit which can be ordered by the AO u/s
142(2A): the latter is directed when the accounts are complex; the former is general provision
applicable to all assessees who cross a certain threshold regardless of the complexity of accounts
[Pani Devi v.UOI 245 ITR 798 ( Raj )]. While ordering the latter, the audit which has already taken
place u/s 44AB should be taken cognizance of [ Bata v. CIT 257 ITR 622(Cal) ]. The AO need not
confine his scrutiny only to the audit report but can ask the AO to justify any claim with regard to the
material or evidence on record [Goodyear v.CIT 246 ITR 116(Del)].
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The time limits stipulated for furnishing the audit report in the prescribed form is the due date for
furnishing the return of income u/s139(1).It has been held that where the assessee applied for
extension of time for filing such report and no reply was received, it is to be presumed that such
extension was granted and no penalty can be levied.[Madan Roller Flour Mills v.CIT 301 ITR 1(P&H
)].
Special provisions for taxation of profits and gains from civil construction- S. 44AD
W.e.f. 1st April 2011, this section is applicable to resident individuals, HUFs and firms ( except limited
liability partnerships)engaged in an eligible business who has not claimed any deduction u/ss.10A,
10AA,10B,10BA, 80HH,or 80RRB. The assessee should not be engaged in:





a profession specified u/s44AA(1)requiring compulsory maintenance of books of account;
or,
earning income by way of brokerage or commission; or,
carrying on an agency business; or,
the business of plying, hiring or leasing goods carriages.

The assessee’s turnover or gross receipts should not exceed Rs2 crores (assessment year2017-18
onwards).
If these conditions are fulfilled, the income from the eligible business will be estimated at 8% of the
turnover/gross receipts (from the assessment year 2017-18, 6% of such receipts received by account
payee/draft or received in a bank account by means of electronic clearing).The asessee will be
exempted from the requirements of maintaining books of accounts u/s 44AA and u/s44AB. All
deductions u/ss30 and 38 including depreciation will be deemed to have been granted to him and he
will not be subject to any further disallowances u/ss 40, 40A and 43B. The assessee is free to
estimate a higher income from the eligible profession; or a lower income, in which case he has to
comply with the requirements of s/s 44AAAand 44AB. He will also not be eligible to take advantage
of the scheme for next five years and during such period, will also have to meet the requirements of
the aforesaid two provisions relating to compulsory audit and maintenance of accounts.
Special provisions for computation of Professional income on estimate basis-s.44ADA
The provisions of S. 44ADA take effect from the assessment year 2017-18.The assessee should be
involved in a profession specified in s. 44AA-namely, medicine, chartered accountancy, law interior
decoration or one of the “notified” professions( that of an authorized representative, film artist,
company secretary, I.T. etc.)
The gross receipts of the profession should not exceed Rs 50 lakhs
The income from the profession shall be deemed to be 50% of the gross receipts. The assessee can
declare higher income if he so desires.
The remaining conditions are similar to s.44AD: The asessee will be exempted from the
requirements of maintaining books of accounts u/s 44AA and u/s44AB. All deductions u/ss30 and 38
including depreciation will be deemed to have been granted to him and he will not be subject to any
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further disallowances u/ss 40, 40A and 43B. The assessee is free to estimate a lower income, in
which case he has to comply with the requirements of s/s 44AA for compulsory maintenance of
accounts, if his total income exceeds the exemption limits and 44AB, for compulsory audit of
accounts irrespective of the turnover.
Special provisions of computation of income from transport business- s.44 AE
This section was introduced by the Finance Act, 1994, w.e.f. the assessment year 1994-95. The
assessee’s income from this source is estimated at :



up to and including the assessment year 2018-19,Rs 7500 per vehicle per month; or such
higher amount as is actually earned by the assessee; or,
From assessment year 2019-20: heavy goods vehicle(12000 kg gross vehicle weight): Rs
1000 per ton of gross vehicle weight or unladen weight, per vehicle per month, or the
amount actually claimed to have been earned per vehicle per month, whichever is higher

other vehicles: Rs7500per vehicle per month or such higher amount as is actually claimed
earned by the assessee, whichever is higher.


Subject in either of the above two cases up to a limit of ten trucks.

It is similar in many respects to s.44AD, in that many of the conditions are similar, namely:





all deductions u/ss30 to 38 including depreciation will be deemed to have been granted
the assessee is exempted from the requirements of maintaining books of accounts u/s 44AA
and u/s44AB
In the case of a partnership firm a further deduction is allowable, as permissible u/s40(b).
In case the assessee claims that he earned a lower amount of income, he is required to
comply with the provisions of s/s 44AA and 44AB relating to mandatory maintenance of
books of account and audit, irrespective of the turnover.

Profits of shipping business of a non-resident- s.44 B
Profits of the shipping business of a non-resident are taxed presumptively at a profit computed at 71/2 per cent of its gross receipts. The term “gross receipts” includes fare or freight paid in or outside
India for carriage of goods or shipment at any Indian port; and also, fare or freight , received in
India, for carriage or shipment at any foreign port. Demurrage, handling and any other similar
charges were brought within the terms of this provision retrospectively w.e.f.1st April 1976 by the
Finance Act, 1997 [CIT v. Nippon Yusen 233 ITR 158 (Cal )]
By the ordinary commercial meaning assigned to the term, “gross charges” cannot exclude rebates
granted by the assessee after the charges have accrued to the assessee[ Hensa v. CIT 204 ITR
687(Cal)].The Calcutta High Court has held that unabsorbed loss can be set off against the taxable
profits determined under this provision, but this benefit cannot be extended to any unabsorbed
depreciation [Universal Cargo v. CIT 165 ITR 209 (Cal )].
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This provision and S.172 operate in different areas: This provision is specifically applicable to the
profits of shipping business of non-resident Indians: s. 172, on the other hand, is a self contained
code[ CIT v. Hong Kong Oceans Shipping 238 ITR 955( Mad )] ;it is not specifically applicable to a
non-resident, but only to ships which are chartered by or belonging to a non-resident for carrying
livestock, mail, passenger or goods shipped from a port in India. The assessment u/s 172 however is
provisional in nature; and even where the latter section is invoked, that per se does not imply that
section 44B cannot be resorted to [ CIT v. Taiyo Gyogyo 244 ITR 177 ( Ker )].
Special provisions for computation of profits and gains of the business of operating aircraft in the
case of non-residents-s 44BBA
Non-residents, involved in the business of operating aircraft, are taxed presumptively at 5% of the
aggregate of:




the amount paid to the assessee or any person on his behalf -whether in India or outside
India-for the carriage of passengers, mail, livestock or goods from any place in India; as well
as,
the amount received or deemed to have been received by him in India on account of
carriage of passengers, mail, livestock or goods from any place outside India.

S.44BA is a self-contained code in itself and over- rides the provisions of s/s28 to 44AA insofar as the
non-residents concerned are concerned.
Special provisions for computation of profits and gains of the business of civil construction etc. in
certain turnkey power projects in the case of foreign companies
Foreign companies engaged in the business of civil construction, or erection of plant and machinery
or its testing etc. in turnkey power projects, approved by the Central Government, are taxed
presumptively at 10% of the amounts received by them for such activity. This is notwithstanding
anything to the contrary contained in sections 28 to 44A.
In case the assessee claims that he earned a lower amount of income, he is required to comply with
the provisions of s/s 44AA and 44AB relating to mandatory maintenance of books of account and
audit. And if the assessee complies with these conditions, the A.O. is required to complete his
assessment u/s143(3).
When a foreign company enters into consortium arrangement with a Indian company for better
coordination in the execution of a contract with an Indian party, it would attract the provisions of
this section[Re Van Oord248 ITR 349].
Deduction of head office expenditure in the case of no-residents-s.44 D
S.44D along with 58(3),both inserted by the Finance Act 1976, limit the head office expenditure
debited to its Indian operations to certain limits prescribed under the two Explanations to s.44D.
Broadly the limit is 5% of the total income of the assessee before giving effect to the provisions of
s/s32(2)(carry forward of unabsorbed depreciation) ,32A(investment allowance), 33development
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allowance), 33A etc. stipulated in Explanation 1. Head office expenditure itself is defined in clause
(iv) of the Explanation. Expenditure incurred in excess of the prescribed limits is not allowable.
The section applies to all non-resident assessees and not just foreign companies. It has no
application where the entire business operations of the non-resident are confined to India; and as
such, the entire head office expenses relate to the business operations in India[Rupenjuli Tea v. CIT
186 ITR 301(Cal)].
Conclusion
We continue our discussion on some of the more important special provisions for the computation
of profits and gains of business
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Tax Controversy
Is Dividend Distribution Tax impacting India’s competitiveness on Global platform?
Background
Dividend Distribution Tax (DDT) has been one of the biggest concerns and a burden for the corporate
in India. A domestic company, distributing dividend is required to pay DDT on already taxed profits,
at an effective rate of approx. 20.55, percent after grossing up.
Prior to introduction of DDT in FY 1997-98, corporate earnings distributed as dividends were taxed
twice; first in the form of corporate taxes on earnings and then as dividend income taxed in the
hands of shareholder. Finance Act, 1997 amended the Income Tax Act 1961 and a 10% tax, known as
DDT was levied on corporate distributing dividends out of taxable profits. Consequently, dividend
income received was exempted in the hands of all class of shareholders.
It is interesting to note that India’s move from the classical system of withholding tax on distributed
dividend, to distribution tax was based on the South African model of dividend taxation, which
abolished this system within a few years of its introduction as they found it to be detrimental to
foreign companies. In the context of the Agreements for Avoidance of Double Taxation entered into
with other countries, it was not a creditable tax in the resident state of the shareholder.
Issues
DDT was introduced in India as it was felt that it was an administratively convenient method for
collection of tax on dividend income considering the cost of administration and reconciliation issues.
The biggest setback under the DDT regime was double taxation – dividend was paid out of post-tax
earnings of the dividend paying company which were again subject to DDT - and further that
dividend was not taxed according to the tax bracket of an assessee. The Government has tried to
plug these flaws through a series of amendments; however, there are still certain issues which
require attention.
Currently, it is difficult for the foreign investors to claim Foreign Tax Credit (FTC) as DDT is borne
by the Company and not by foreign investors. Major investor countries in India-such as
Singapore, Japan and the UK- adopt territorial tax regime and foreign dividend is not taxed. Post
recent tax reforms in US, dividends from a foreign subsidiary are exempt in the hands of a US
Company, subject to meeting a 10% ownership requirement.
As foreign dividend is tax free, FTC is not available in these countries. Further, Participation
exemption clauses in several EU countries entail that a significant portion of foreign dividend is
tax exempt in the hands of shareholders residing in such countries, thereby making DDT a heavy
sunk cost for the parent or affiliate investor country. FTC is available, but only to the extent it
relates to taxable foreign income. As DDT is levied on the Indian company and not on the
shareholders who receive the dividend, claiming FTC poses difficulty or requires meeting of
certain conditions. The non–availability of credit with respect to its credit in overseas
jurisdictions impacts the non-resident shareholders adversely.
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It may be noted that vide an amendment by the Finance Act 2017 to section 115BBDA of the Act,
dividend income exceeding Rs. 10 lakhs is taxed @ 10 per cent in the hands of specified
assessees resident in India.
Further, current provisions of the Act provide that if a company receives dividend from its
subsidiary, further distribution of dividend by the recipient company does not attract DDT.
However, such benefit is limited to receipt of dividend from only subsidiary companies in which
more than half of the nominal value of equity capital is held by the parent company. Therefore,
where the holding structure is diversified, there still remains a cascading effect on up streaming
of dividends.
Promoter holding in operating companies is not necessarily with a single parent. In such cases,
irrespective of whether there exists a parent –subsidiary relationship, tax on dividend which is
subject to DDT amounts to multiple taxation. Though, the Government has tried to remove the
cascading effect to some extent by amending the provisions, however, it has not removed the
cascading effect in multi-tier corporate structure completely.
Section 115-0 of the Act provides that following dividends received by the domestic company
shall be reduced from the DDT base on any further dividend distributed by the domestic
company:
(1) Dividends received from a subsidiary which is a domestic company and the subsidiary has
paid DDT under section 115O of the Act;
(2) Dividends received from a subsidiary which is a foreign company and the domestic company
is subject to tax @ 15% under section 115BBD of the Act.
Section 115-O provides that a company shall be a subsidiary of another company, if such other
company, holds more than half in nominal value of the equity share capital of the company.
However, in accordance with section 115BBD of the Act, dividend received from a specified
foreign company i.e. a foreign company in which the holding of the Indian company in the
nominal value of equity share capital is 26% or more, is subject to tax at a lower rate of 15%.
A combined reading of sections 115-0 and 115BBD of the Act provides that, where the Indian
company holds 26% to 50% in the nominal value of the equity share capital of the foreign
company, then such dividend would not be excluded for computing the DDT base of the Indian
parent.
In such a case, to remove the cascading effect of DDT, it is advisable to reduce the requirement
relating to shareholding of more than 50% in the foreign subsidiary for the purpose of 115-O of
the Act to 26%, in the specified company.
There is no mechanism in the Act to claim refund for excess DDT paid which could be on account
of various reasons such as application of wrong rate of tax or surcharge or due to reversal of
dividends on amalgamation of a company (paying dividends) with its shareholder company from
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a date prior to date of declaration of dividends or when DDT is paid on interim dividends out of
insufficient profits, etc. Attention in this regard is invited to the Gujarat HC decision in the case
of Torrent Private Ltd v CIT (35 Taxmann 300) which provides guidance on the issue of grant of
DDT refund as per the provisions of section 237 of the Act.
The ruling observed that if any person satisfies the tax officer that the amount of tax paid by him
or on his behalf for any assessment year exceeds the amount with which he is properly
chargeable under the Act for that year, he shall be entitled to a refund of the excess amount.
The Gujarat HC interpreted the provisions of section 237 in favour of the tax payer and directed
the tax officer to grant refund of excess DDT paid. Section 237 mentions about excess payment
of tax and the term “Tax” has been defined under section 2(43) of the Act to include all taxes
payable under the Act. DDT as per section 115O is an additional tax payable. The Revenue’s
argument on this has been for a restrictive interpretation that there is no specific provision
under the Act to grant refund of excess DDT paid and such perspective is also armoured by subsection (4) and (5) of section 115-O of the Act which treats DDT as final payment of tax in respect
of dividends and provides that no further credit is to be allowed. The revenue has filed an appeal
before the Apex Court against the Gujarat HC verdict and the matter is currently sub –judice.
Further, there seems to be no provision in the Act to grant interest on such excess DDT remitted.
It may be noted that Section 115P of the Act contains a provision for payment of interest for
short/delayed payment of DDT by domestic companies, but not the other way round. An
alternate route could be to make an application to the CBDT under section 119 of the Act
explaining the reasons leading to excess payment and the fact that there is no express provision
in the law for grant of refund of such excess DDT payments. A writ petition could be explored
where the available alternative remedies are exhausted.
The issue becomes more contentious in a situation where the excess payment of DDT comes to
light after few years by when the return of income for the year in which DDT was paid is already
filed or where the due date for filing revised return has also elapsed.
No deduction in respect of any expenditure (section 14A read with Rule 8D) or allowance or set
off of loss is allowed to the assessee under the Act.
Conclusion
DDT continues to be a burden on corporate due to various factors such as high tax rate, issues of
double taxation, litigation on disallowance, etc. The increased payout of taxes results in a
diminishing return on capital employed, inadequate funds for generation of internal resources for
ploughing back for expansion, modernization, technology up gradation etc.
The expectation of various industry bodies is to abolish DDT and reintroduce the classic system of
taxing dividends to remove any possible double taxation and also encourage foreign direct
investments to promote its key theme of “Make in India” initiative.
There are chances that abolishing 20 percent DDT could bring taxes to the Government at the
maximum rate, as most of the recipients, who get the bulk of dividend income, fall in the top-most
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tax bracket. The other alternative to the DDT regime could be withholding of taxes on dividend. In
such cases, individuals subject to lower rate of tax could claim refund while filing returns.
It would appear that a proper study be carried out by the Government of the pros and cons of DDT
before taking any corrective measure as any half-baked measures could turn out to be counterproductive. Of course, revenue considerations cannot be lost sight of.

B.K. KHARE & Co
CHARTERED ACCOUNTANTS

Page 12

[KNOWLEDGEWARE DECEMBER 2018]
HIGH COURT
Income from sale of prepaid cards to be recognized on accrual basis, over the period of actual
usage of talk time
In a recent ruling, the Delhi High Court had decided the issue of taxability on sale of prepaid cards
basis the accounting policy adopted by the respondent-assessee operating in the telecom service
industry. It was held that the advance receipt for sale of prepaid cards could be recognized as
revenue on accrual basis, when the assessee performs its obligation and renders services to the
prepaid customers as per the terms, i.e. on actual usage of talk time by the subscribers.
Facts & Issue:
The Respondent, M/s Sistema Shyam Telecom Services Limited, operates in the telecom service
industry providing services to both the prepaid and postpaid card customers. Postpaid customers
were billed on the basis of actual talk time and thus there was no dispute with regard to the year of
taxability of postpaid customers. As with regard to the accounting treatment for prepaid customers,
the assessee had recognized revenue on accrual basis referring to the actual usage of talk time.
Thus, the unutilized amount outstanding as on last day of the financial year was treated as advance
and recognized as revenue in the subsequent year when the talk time was actually used or was
exhausted when the card lapsed on the expiry of the stipulated time. The AO was of the view that
the income had accrued to the assessee when the entire amount was received on the date of
purchase. The CIT(A) and ITAT rejected the said contention of the AO and deleted the additions
made. Aggrieved by the order of the ITAT, Revenue has preferred an appeal before the HC.
Contentions of the Revenue:
Before the HC, the Revenue contended that the amount received for sale of prepaid cards should be
recognized as revenue on the date when they were purchased by the subscribers and the income
had accrued to the assessee on the very same day itself.
It was the contention of the Revenue that the prepaid card once paid was forgone by the subscriber
and is accordingly appropriated by the assessee. Basis the above argument, the Revenue contended
that the entire amount paid by the customers while purchasing the prepaid cards should be
recognized as revenue in the said financial year and should not be apportioned based on the actual
usage of talk time or until it gets exhausted.
Contentions of the Assessee:
On the other side, the AR contended that the revenue should be recognized based on the actual
usage of talk time. The AR submitted that it had followed the principles of revenue recognition as
per the Accounting Standards. It referred to Para 7 of the Accounting Standard for Revenue
Recognition which specifies Proportionate Completion method and the Completed Service Contract
Method for purpose of recognizing revenue. The AR contended that the proportionate completion
method is a recognized accounting method, as per which revenue is recognized proportionately by
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the reference of the performance of the each act. The AR argued, relying on the Accounting
Standards, that the revenue is generally recognized when the service is performed.
The AR further contended that the payment received from the customer was an advance and subject
to the providing of basic telecom service as promised, failing which the unutilized amount was
required to be refunded to the prepaid subscribers.
The AR also submitted that the AO while making addition in one year did not correspondingly
reduced the receipt by a similar amount in the succeeding year. He drew attention to the amount of
additions made in the impugned assessment years and emphasized that the said amounts should be
allowed as deduction in the next assessment years, which the Revenue failed to do so and that a
consequential order was not passed in the subsequent assessment years.
It was thus the submission of the AR that the accounting treatment adopted by the assessee was
correct and the income was correctly recognized on accrual basis, when the services were offered
i.e. based on actual usage of talk time.
Observations of the ITAT:
The HC appreciated the contention of the AR that even if the stand taken by the Revenue is accepted
it would be revenue neutral. The HC observed that the revenue had not taken a consistent stand on
the question of year of taxability of a particular receipt. Further, the Revenue, while making addition
in one year, had not reduced the receipt in the next AY. The HC, with regard to the same, held that
the same receipt cannot be taxed twice.
On the question of application of the accounting principles, Section 145 of the Act and mandate of
the Companies Act, the HC referred to the decision of the co-ordinate bench in the case of CIT v.
Dinesh Kumar Goel [2011] 331 ITR 10 (Del) wherein the case was of a coaching institute that had
received entire fee in advance but the same was spread over two years’ duration for the purpose of
accounting in the books of account and income tax returns. While upholding the above, the Delhi HC
had observed the principle laid down in E.D. Sasoon and Co. Ltd. [1954] 26 ITR 27 (SC) that the fee
was debt due at the time of deposit. The fee was paid in advance though services were yet to be
received.
The Del HC also emphasized on the principle of matching between the revenue receipt and the
expenditure to be incurred. Reference was made to the decision of the Supreme Court in the CIT v.
Bilahari Investment (P) Ltd. [2008] 299 ITR 1 wherein the Supreme Court had elucidated that
revenue recognition was attainable by several methods of accounting and that percentage
Completion method was one of the acceptable principles which provides for recognition of income
on periodic basis and reflects current performance.
The HC also appreciated the fact that the prepaid amount was contingent upon the assessee
performing its obligation and rendering services to the prepaid customers as per the terms. The
assessee would be liable to refund the advance payment if it fails to perform the services as
promised.
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HC stated that accounting methods followed continuously by the assessee for given period of time
would ensure revenue neutrality and reflect true and correct income or profits.
Basis the above observations, the HC upheld the accounting treatment adopted by the assessee;
however, the AO would be entitled to examine the aspect of income recognition of the unutilized
talk time which would lapse on the expiry of the prepaid cards.
Citation:
CIT v. Sistema Shyam Teleservices Ltd. (Delhi HC) (TS-704-HC-2018)
Our Comments:
Revenue Recognition has always been used as a mode of addition by the Revenue Department. It is
generally not the case that the assessee does not recognize the revenue but the argument remains
with the year of recognition. Thus, on a wholistic basis, such additions are, tax neutral, in a way
speaking that there would be timing difference as the addition made in one year needs to be
reduced from the income of the subsequent assessments when it was actually offered by the
assessee. Such an attempt of the department may serve purpose where the assessee has losses and
the revenues are recognized accordingly, but not a case where the accounting policy is adopted on a
regular basis and there are profits in every year.
In the present case as well, the point of dispute was with regard to the year of taxability of the
revenue earned on subscription of prepaid cards. The HC had passed a well-reasoned judgment that
the accrual principle followed by the assessee was justifiable. Thus, any amount received upfront
could be treated as revenue over the passage of time when the corresponding services are
discharged. The HC referred to the landmark decisions of the SC on the aspects of accounting
standards, section 145 of the Act and other principles to upheld the correctness of methodology
followed by the assessee. The HC also gave a legal sanction to the matching concept and held that
the revenue should be recognized in a way that it reflects a true picture.
The question of law answered in this judgment could be used in other industries wherein there are
service contracts such as AMC services, online subscription of the software, etc and the amount is
received upfront whereas the services are provided over a period of time
This decision of the HC may be considered as a further indication to the Revenue Department that
the additions, if made, are tax neutral, then the same should be avoided. To this, the Delhi HC also
made reference to the decision of the Bombay HC in the case of CIT v. Nagri Mills Co. Ltd. [1958 33
ITR 681 (Bom) wherein similar findings were given that such an addition should be of no
consequence to the department.
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ITAT
Industrial Promotion Subsidy incentive granted after commencement of production was a capital
receipt
The Mumbai ITAT has held that the receipt of Industrial Promotion Subsidy incentive was capital in
nature since it was granted not for carrying on day-to-day business of the unit more profitably but to
provide impetus to the process of dispersal of industries to backward areas.
Facts & Issue:
The assessee, a subsidiary of a listed company was engaged in the business of designing, developing,
manufacturing, marketing and selling of automobile vehicles, construction equipment, machinery
and its parts. Between the years 2008 to 2010, the assessee had set up a plant for the manufacture
of four wheelers, trucks and construction equipment, whose commercial production started in
January 2010.
During the financial year 2010-11 i.e. AY 2011-12, the assessee claimed the amount received under
the heading ‘Industrial Promotion Subsidy’ (which was calculated in terms of the sales tax collected
from customers) provided for in the Package Scheme of Incentives (‘the Scheme’) as a capital receipt
in its return of income. It was to be noted that the Scheme was available to the eligible units, who
set up a new unit or expand the existing units, in the under-developed regions of Maharashtra.
According to the conditions laid down in the scheme, the subsidy was received post-commencement
of production.
The Assessing Officer held that the object of the subsidy received by the assessee, after the
commencement of production, was to enable it to run the business more profitably. Therefore, the
receipt was classified & taxed as revenue in nature. The Assessing Officer contended that the
impugned receipt was not towards setting-up of a new unit or expanding the existing unit, but only
to minimize the cost of production.
However, the CIT(A) allowed the claim based on his interpretation that the purpose for which any
subsidy had been granted would be important to decide its character. The CIT(A) referred to the
Resolution of Government of Maharashtra of March 2007, which had been issued in connection with
the aforesaid scheme & noted that it talked about setting up of new units or for expanding the
existing units, in the underdeveloped regions of Maharashtra. Hence, the receipt by the assessee
was in the nature of capital receipt and not on revenue account.
Aggrieved by the order of the CIT(A), the Revenue filed an appeal before the ITAT.
Contentions of the Department:
The Department primarily contended that the receipt was in the nature of revenue & hence, taxable
owing to the following key reasons:
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-

-

The assessee had set-up a mega project for which the Eligibility Certificate was issued in January
2011; however, the commercial production was started in January 2010 – so, this receipt was
post-commencement of production and hence, was attributable to running the unit profitably;
The plant of the assessee located in the Pune Metropolitan Region (Group A) – so, this unit was
not situated in a backward, under-developed area and
The impugned receipt was credited to the Profit and loss account and claimed as a deduction
from the profit for the year. The corresponding expenses were also debited to the Profit and
loss account.

The Revenue relied on the Supreme Court decision in the case of Sahney Steel & Press Works Ltd
(1997) 228 ITR 253 and the Delhi High Court decision in the case of M/s. Bhushan Steels & strips Ltd.
(2017) 398 ITR 216, in support of their contentions.
Contentions of the assessee:
The assessee submits that the impugned receipt was granted towards the capital investment made
by the assessee though the same was released after the commercial production was started. The
assessee stated that during the impugned AY, the assessee had generated direct employment in the
range of 3,000 and increased to 10,000 in the current year, thus helping development of the
backward region of Chakan near Pune. Accordingly, it should be characterised as capital receipt.
The assessee also submitted that the State Government of Maharashtra would issue the Eligibility
Certificate after the eligible unit had complied with the provisions of the Scheme and had
commenced commercial production which was only to ensure that bonafide claimants were paid
subsidy.
It also contended that its unit came under the category ‘less developed areas’ (Group C), which fell
outside the Pune Metropolitan Region. Further, the assessee also submitted that the Industrial
Promotion Subsidy was equal to 100% of fixed capital investment or taxes paid to the State
Government, whichever was lower, both of which were only measures/yardsticks for granting the
subsidy.
ITAT’s observations & ruling:
The ITAT held that the main objective of the scheme was to intensify and accelerate the process of
dispersal of industries from developed areas and for development of under-developed regions of
Maharashtra. The Industrial Promotion Subsidy was granted not for carrying on day-to-day business
of the unit more profitably but to provide impetus to the process of dispersal of industries to
backward areas. The ITAT also held that assessee’s plant fell in ‘less developed areas’ (Group C)
outside the Pune Metropolitan Region. ITAT further noted that the sales tax payment was only a
yardstick to determine the quantum of incentive and cannot be construed as to mitigate the
operational cost of the business.
The ITAT also observed that as per the Eligibility Certificate, the period for making admissible
investment was from January 2007 to January 2015. The date of the MOU entered into with the
Government of Maharashtra was referred to in Eligibility Certificate itself. Thus, the ITAT noted that
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the origin of the entire arrangement dates back to pre-setting up of the new unit and not to the
commencement of commercial production. In this regard, the ITAT relied on the Supreme Court
decision in case of Ponni Sugars & Chemicals Ltd. (2008) 306 ITR 392, wherein it was held that the
test was the character of receipt in the hands of the assessee; so where the object was to enable the
assessee to run the business more profitably, it could be taxable, but where it was to set-up a new
unit or expand its existing unit, it should not be taxable.
The ITAT distinguished the Revenue’s reliance on the Supreme Court decision in case of Sahney Steel
& Press Works Ltd (1997) 228 ITR 253 and the Delhi High Court decision in case of M/s. Bhushan
Steels & strips Ltd. (2017) 398 ITR 216, on the facts of the present case.
The ITAT, thus, ruled in favour of the assessee by dismissing the Revenue’s appeal.
Citation:
ACIT vs. Mahindra Vehicle Manufacturers Ltd. [TS-702-ITAT-2018(Mum)]
Our Comments:
The above ruling was a landmark one in so far as it dealt with the highly litigative issue of Investment
Promotion subsidy derived from the Governmental Schemes. This ruling was also important since in
the recent times, this is by far, the most decisive/authoritative ruling on Investment Promotion
subsidy received from the State Government of Maharashtra under the Package Scheme of
Incentives.
Our firm was successful in defending the claim that the impugned receipt was capital in nature. Of
course, it was a hard-fought victory, coming in wake of the Revenue’s aggressive pursuit of the
character of the impugned receipt as revenue in nature. That the matter was heard for two
consecutive days (given the spill over onto the second day) would bear testimony to the length and
breadth of arguments and counter-arguments on such an important matter.
The Special Bench, ITAT ruling in the case of CIT vs. Reliance Industries Limited did hold the fort on
the impugned issue and this fact has been tacitly reaffirmed by this landmark ruling. This ruling
would serve as beacon for several litigants especially in the State of Maharashtra, given the
popularity of the Industrial Promotion Subsidy amongst the Industrial fraternity. Thus, what stands
out as important was the purpose of the subsidy i.e. Object of the scheme / subsidy, which
determined the nature of the subsidy. This was the test laid down in the case of Ponni Sugars &
Chemicals Limited (supra) which has been upheld by the ITAT in the present case.
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MAT Credit should include surcharge and cess, rules Mumbai ITAT
In a recent ruling,the Mumbai Tribunal has held that MAT credit under section 115JAA of the Income
Tax Act, 1961 (Act) shall include the amount of surcharge and cess paid on the MAT.
Facts and Issue:
The matter related to AY 2006-07. The assessee filed its return of income and was liable to pay tax
under the Minimum Alternate Tax (MAT) provisions. The assessee computed the difference
between the MAT and the tax payable under the normal provisions of the Act as MAT credit and
claimed the same as carried forward to subsequent years. The calculation of MAT credited included
the amount of surcharge and education cess levied on the MAT.
The Assessing Officer held that the credit under section 115JAA was allowed in respect of tax paid
under section 115JB.
Contentions of the Revenue:
Section 115JB provides for the rate of MAT whereas the surcharge and education cess thereon is
levied under the provisions of the relevant Finance Act and not under section 115JB. Thus, the MAT
credit should not include the surcharge and cess paid on MAT.
Contentions of the Assessee:
The assessee contended that as far as section 115JB and section115JAA are concerned, tax includes
surcharge and education cess. The assessee placed reliance on the decision of the Jaipur Tribunal in
the case of Eastern Jewels Private Limited v ACIT [ITA No. 153/Jp/2017] and the Supreme Court in
the case of CIT v K. Srinivasan (83 ITR 346).
Observations and Ruling of the Tribunal
The Tribunal followed the decision of the Supreme Court in the case of K. Srinivasan (supra) wherein
the Supreme Court had held that surcharge is a part of income tax. The Tribunal also followed the
decision in case of Eastern Jewels (supra) where Jaipur Tribunal referred to explanation 2 to Clause
(a) of Explanation 1 to section 115JB which provides that income-tax shall, inter alia, include
surcharge levied by Central Acts from time to time. On a consideration of the aforesaid decisions,
the Tribunal held that MAT credit would include the amount of surcharge and cess
Citation:
SI Group India Pvt Ltd v DCIT [TS-711-ITAT-2018(MUM)]
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An ICD could not be taken to be ‘a loan’ so as to come within the ambit of section 2(22)(e) of the
Act

Facts & Reasons for the Appeal:
The impugned appeals related to identical issues during AY 2009-10 & 2010-11. The Appellant was a
foreign company and a tax resident of Mauritius, whose principal activity was to act as an
investment holding company. The assessee held almost 99% shareholding in two downstream Indian
subsidiaries viz. Portescap India Pvt. Ltd. (‘Portescap’) and Videojet Technologies India Pvt. Ltd.
(‘Videojet’). During AY 2009-10, Portescap gave an Inter-corporate deposit (‘ICD’) of Rs. 13 crores to
Videojet.
The AO, after noticing the common shareholding of the Appellant in the aforesaid two concerns,
examined the applicability of section 2(22)(e) of the Act qua the amount of Rs.13 crores advanced by
Portescap to Videojet, via re-assessment proceedings. Accordingly, the Appellant, being the common
shareholder, the said amount was treated as ‘deemed dividend’ u/s 2(22)(e) of the Act in the hands
of the Appellant. The DRP concurred with the AO.
Pictorial Depiction of the Facts
Mauritius

Appellant

Portescap India (99%)

Videojet India (99%)

India

ICD given; taxed as
deemed dividend

Aggrieved by the AO/DRP’s taxing the ICD as deemed dividend in its hands, the Appellant knocked
the doors of the Mumbai Bench of the Hon’ble ITAT vide the impugned appeals.
Arguments & Counter-arguments
On the bonafides of the re-assessment
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The AR for the Appellant contended that at the time when the AO recorded the reasons for
reopening, there was no income which had escaped assessment inasmuch as the aforestated
amount was already assessed as ‘deemed dividend’; firstly, in the hands of Portescap on a protective
basis vide order dated December 2012 and in the hands of Videojet on a substantive basis vide order
passed in February 2014. The reassessment proceedings were concluded in the hands of the
Appellant only in December 2016 i.e. much after the assessments on protective & substantive basis
in the hands of the other entities. Therefore, once a particular income had been subjected to
assessment in a particular year, it could not be said to have escaped assessment so as to require the
AO to form a belief contemplated in section 147 of the Act.
Per contra, the DR submitted that Portescap, who provided the ICD, had accumulated profits to the
extent of Rs. 128 crores. Therefore, the action of providing the ICD amounting to Rs. 13 crores by
Portescap to Videojet meant that deemed dividend within the meaning of section 2(22)(e) of the Act
“had arrived in the hands” of the Appellant.
On the merits of the Facts of the Case
The AR for the Appellant canvassed the view that the provisions of section 2(22)(e) of the Act were
inapplicable in the context of the amount of Rs.13 crores advanced by Portescap to Videojet in as
much as it was not in the nature of loan as sought to be characterized by the AO. Rather, it was an
ICD, which was quite distinct from an advance or a loan.
Per contra, the DR argued that once there was sufficiency of accumulated profits in the hands of the
giver, the deemed dividend ‘had arrived’ in the hands of the Appellant i.e. the registered
shareholder of the recipient, who happened to control both the giver and receiver of the ICD.
Decision of the ITAT:
On the bonafides of the re-assessment
The ITAT noted that ostensibly, the power vested with the AO to make an assessment or
reassessment in terms of section 147 was quite wide, so however, the same was not absolute.
Notably, the jurisdiction u/s 147 of the Act could be assumed only if he hadthe reason to believe that
certain income had escaped assessment The expression “escaped assessment” would connote an
income which had gone unnoticed by the AO and because of such reason, it had escaped
assessment. Thus, a natural corollary would be that once a particular income had been subjected to
assessment in a particular year, it could not be said to have escaped assessment so as to require the
AO to form a belief contemplated in section 147 of the Act.
The ITAT observed that clearly, on the date of recording reasons i.e. July 18, 2014, assessment of Rs.
13 crores as ‘deemed dividend’ in terms of section 2(22)(e) of the Act stood finalised on substantive
basis in the hands of Videojet and on protective basis too, in the hands of Portescap. The ITAT
remarked that the reasons for reassessment should not only have a rational nexus but also an
intelligible nexus to form a belief that certain income had escaped assessment. In the factual matrix
which was prevalent in the instant case, it could not be said that the said income had escaped
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assessment inasmuch the same was already subjected to assessment on a substantive as well as on
protective basis in the hands of other two entities.
The ITAT found that not only the income taxed in other hand was the same, but it had also been
assessed in the other hand by invoking the very same section which was sought to be invoked in the
present case, namely, section 2(22)(e) of the Act. On the above basis, the ITAT ruled that the
reassessment was untenable in the eyes of law and deserved to be quashed.
Thus, the Mumbai ITAT ruled in favour of Appellant on the aspect of bonafides of the reassessment.
On the merits of the Facts of the Case
The ITAT brought out the key distinguishing factors between a loan and an ICD. The ITAT observed
that in the case of a deposit, the initiation was at the instance of the depositor, i.e. the giver who
had surplus funds, as distinct from the case of a loan, where the transaction was initiated at the
instance of the borrower who was in need of the money. Secondly, in the case of a deposit, the
amount was repayable on demand whereas a loan was repayable on the conclusion of the agreed
tenure. In the case of a deposit, the depositor earned interest on surplus funds akin to fixed deposit
placed with a bank whereas a loan was a transaction of advancing money on interest.
Drawing inference from the salient terms of the ICD agreement between the parties i.e. notably the
reference to this being a deposit and the possibility that the depositor could ask for the immediate
repayment, the ITAT found that the impugned amount was in the nature of a deposit and not a loan.
Relying upon the Mumbai ITAT’s decision in the case of Bombay Oil Industries Ltd. vs DCIT [2009] 28
SOT 383 (Mum.) where it was been held that an ICD would not fall within the purview of ‘deemed
dividend’ u/s 2(22)(e) of the Act, in the facts of the impugned case, the ITAT held in favour of the
Appellant on merits too.
Thus, the ITAT directed the AO to delete the addition made u/s 2(22)(e) of the Act
Citation: KIIC Investment Company vs. DCIT(IT), Mumbai [ITA Nos. 1381/Mum/2017 &
564/Mum/2018]
Our Comments:
This ruling would have a persuasive value in case of those assessees, who have suffered
reassessment in order to tax the ICDs as deemed dividend in the hands of the ultimate shareholder.
However, it needs to be borne in mind that this ruling was rendered in the context of peculiar facts
i.e. where the same ICD was already taxed twice, on protective and substantive basis in the hands of
giver and acceptor and hence, the reassessment had no legs to stand, there being no possibility of
escapement of income as on the date of recording the reasons contemplated u/s 147 of the Act.
This ruling continues the trend of Tax Courts looking at the substance of the transaction and taking a
holistic view that ‘the ICD’ differed from ‘a loan’ in various aspects, thus negating the application of
the provisions of deemed dividend i.e. section 2(22)(e) of the Act in the context of a deposit.
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Fee for training to hotel staff related to general management and access to computerized systems
is not FTS – Mumbai ITAT.
The Mumbai bench of the Income-tax Appellate ITAT (ITAT), in a recent ruling (ITA No 7159
/Mum/2012) held that consideration received by a Dutch company (part of a global hotel chain
group) to provide training services, and access to computerized reservation systems (CRS), property
management systems (PMS) and other systems to Indian hotels, did not qualify as fees for technical
services (FTS) under Article 12 of India-Netherlands Double Taxation Avoidance Agreement (tax
treaty)
Facts and Issue:
The assessee is a tax resident of Netherland and is part of the Marriott group. The assessee is
engaged in conducting training programs and providing access to various computer systems, CRS,
property management systems and other systems to Marriott chain of hotels across the world.
During the course of assessment proceedings, it was observed by the AO that the assessee had
entered into various agreements (also known as TCSA) with various hotel chains for conducting
training programs for their employees and also to provide other services. The assessee during the
year under consideration, was in receipt of consideration for the services rendered to Indian hotels.
The AO held that the consideration received for such services were taxable as fees for technical
services (FTS) under section 9(1)(vii) of the Act and under article 12 of India Netherlands tax treaty.
The AO further held that the consideration received by the assessee from Indian hotels for providing
access to CRS, property management system and other systems was taxable as royalty under section
9(1)(vi) of the Act along with taxing the same as FTS under the Act and also under the provisions of
tax treaty.
Key issue before the ITAT
1) Whether the amounts received by the assessee from the Indian hotels under the agreement
were in the nature of reimbursement of expenses, and hence not taxable in India?
2)

Whether the training services were taxable as FTS under the provisions of the Act and the India
v Netherlands tax treaty?

3)

Whether the amounts received by the assessee from the Indian hotel for providing access to
international centralised reservation facilities, ancillary and subsidiary to the enjoyment of the
right to use the brand name were taxable as royalty under the provisions of the Act and the
India-Netherlands tax treaty?

Contentions of the Assessee:
The training services were in the nature of core training programs for management level personnel
and such managerial/ leadership training did not fall within the nature of technical services.
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In case the services were to be taxed as FTS under Article 12(5)(a) of the India v Netherlands tax
treaty, the onus to prove that the services indeed “make available” the transfer of technical
knowledge to the Indian hotels was on the AO.
The assessee was not the owner of the brand or trademark for which any royalty was received by it,
and hence, the training programs were rendered in the ordinary course of its business and was not
ancillary or subsidiary to the payment of royalty.
The services of providing access to CRS, PMS and other systems were in the nature of standard
facilities and were not in lieu of any tailor made services.
The consideration received from Indian hotels was business receipts, which in the absence of a
permanent establishment (PE), was not taxable in India as per Article 7 of the India-Netherlands tax
treaty.
The assessee was not in receipt of any royalty, and thus, allowing access to CRS, PMS and Other
Systems cannot be characterized as ancillary and subsidiary to the enjoyment of right, property or
information.
Contentions of the Revenue:
The Indian hotels had entered into a royalty agreement (along with TCSA as above) with the group
company of the assessee for use of the brand name. The TCSA was an integral part of that royalty
agreement, and both the agreements were complementary to each other. The, provision of services
under the TCSA was ancillary and subsidiary to the royalty agreement, and hence taxable as FTS as
per the India v Netherlands tax treaty.
Providing access to CRS, PMS and other systems was ancillary and subsidiary to the enjoyment of the
right to use the brand name, and hence taxable as FTS.
Observations & Ruling of the Hon’ble ITAT.
The ITAT observed that the assessee had only provided certain core-training programs for
management level personnel, and the training services were in the nature of general, managerial,
leadership training, and not in the nature of technical services.
Further, the ITAT observed that the services involved did not “make available” any transfer of
technology.
The ITAT relied on the Bangalore bench ITAT’s ruling, *ITO v. Veeda Clinic Research Private Limited.
[(2013) (144 ITD 297) (Bangalore ITAT)] to hold that the onus to substantiate that the services “make
available” the transfer of technical knowledge was on the AO.
The ITAT observed that for a consideration to be “ancillary and subsidiary” to the application of
enjoyment of any such right, property or information, it presupposes receipt by the assessee of a
consideration towards royalty.
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Since the assessee was not the owner of any brand or trademark and no royalty was received by the
assessee, the training services could not be brought within the ambit of “ancillary and subsidiary”
services.
Further, the ITAT observed that the access to such systems provided to the Indian hotels were
common facilities provided to the members of the entire chain of group hotels across the world, and
were not tailor made services to suit the specific requirements of the Indian hotels. Thus, relying on
various judgments [DIT v. Sheraton International Inc. [(2009) (313 ITR 267)(Delhi HC)] CIT v. Kotak
Securities Ltd. [(2016) (383 ITR 1)(SC)]] it held that the above could not be construed as “technical
services.”
The assessee did not receive any royalty as provided in Article 12(4) of the India v Netherlands tax
treaty. Considering the aforesaid, the consideration received by the assessee from the Indian hotels
for providing access to the systems could not be brought within the ambit of “ancillary and
subsidiary” services as per Article 12(5)(a) of the India-Netherlands tax treaty to be taxed as royalty.
Therefore, to summaries, the ITAT held that rendering training services and providing access to
systems could not be taxable as FTS under the India-Netherlands tax treaty.
Citation:
Renaissance Services BV v DDIT. [TS-303-ITAT-2018(Mum)] / [ITA No 7159 /Mum/2012]
Our comments
The issue with respect to taxability of amount received for providing centralized / global reservation
services has been a matter of debate before the courts / ITAT.
The ruling reinforces the principle that training programs for management level personnel, which are
in the nature of general managerial/ leadership training are not in the nature of technical services.
This ruling affirms the view that access to standard/ common facilities provided to the members of
group hotels, which are not tailor made as per the specifications, cannot be construed as “technical
services.”
The ITAT emphasized the requirement of receipt of royalty by the assessee itself, for the services to
be brought within the ambit of services that are “ancillary and subsidiary to the application or
enjoyment of the right, property or information for the purpose of FTS definition under the Tax
Treaty.
The Kolkata ITAT in the case of HITT Holland Institute of Traffic Technology BV [2017 78
taxmann.com 101 Kol] dealt with the amount received for providing training relating to familiarize
radar supplied by the assessee. The ITAT held that since the said services rendered did not make
available any knowledge, skill or know how, such amount was not taxable as FTS.
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The Mumbai Tribunal held that no taxable ‘capital-gain’ arose upon conversion of company into
LLP as the transfer was at ‘book-value’.
A recent ruling of the Mumbai Tribunal held that the conversion of a company into a Limited liability
partnership (‘LLP’) is a taxable ‘transfer’, if the exemption conditions specified in section 47(xiiib) of
the Act, are not cumulatively satisfied. However, no capital gains shall arise, since the assets /
liabilities were transferred at the book value.
Facts and Issue:
The assessee, a LLP engaged in the business of power generation, acquired the status of a LLP with
effect from 28.09.2010. Prior to that date, the assessee undertaking was being run by a private
limited company, viz. M/s Celerity Power Pvt. Ltd. And was entitled to claim exemption under
section 80-IA of the Act. The entire business, along with all the assets and liabilities of the company
were transferred to the LLP.
The assessee LLP filed its return of income declaring income of Rs. 5,41,90,840. Thereafter, on the
same date, it filed a revised return after claiming the set off of brought forward loss of Rs.
5,79,93,084 of the erstwhile company and declared returned income at Rs. Nil.
Taking into account the provisions of section 47A(4) of the Act, the AO withdrew the tax exemption
availed by the company and deemed the same as the profits and gains of the successor LLP. To
determine the taxable capital gains on conversion, the AO considered the fair market value of the
assets transferred as the full value of the consideration Further, the claim of the assessee as regards
the carry forward of depreciation loss of the erstwhile company was also rejected by the AO. The AO
also did not allow the deduction under section 80-IA on the reasoning that the assessee has not filed
the Audit Report in Form 10CCB with the return of income.
Aggrieved, the assessee preferred an appeal before the CIT(A).
The CIT(A) was of the view that even though there was a transfer of the assets from the erstwhile
company to the assessee LLP by virtue of the provisions of Sec. 47(xiiib), as the difference between
the transfer value and the cost of acquisition was Nil, the machinery provision contemplated in
section 48 of the Act for computing the capital gains was rendered in fructuous.
The CIT(A) disallowed the carry forward of losses of the erstwhile company to the successor LLP but
allowed the deduction under section 80-IA of the Act. The CIT(A) has observed the embargo made
available on the statute by sub-section (12A) of Sec. 80IA, which restricted w.e.f 01.04.2007, the
entitlement of the successor company towards claim of deduction under the said statutory provision
was applicable only in the case of an amalgamated/demerged company, and not in a case where a
private limited company was converted into a LLP. In other words, the deduction is attached to the
undertaking and not to its owner.
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Contentions of the Assessee:
Relying on the decision of the Hon‘ble Bombay High Court in the case of CIT vs. Texspin Engg. & Mfg.
Works (2003) 263 ITR 345, the assessee contended that there was no transfer involved in the
aforesaid transaction. Further, since no consideration was involved in the transaction, the machinery
provision for computing the capital gains was infructuous.
Alternatively, it was argued that even if there was a transfer, what was transferred was the
undertaking which had no determinable cost of acquisition, therefore, no capital gains were
chargeable to tax in the hands of the assessee.
The appellant further contended that since it had not availed the exemption under section 47(xiiib),
the lower authorities made an error in invoking the provisions of section 47A(4), which would come
into play only for withdrawal of an exemption that was earlier claimed by an assessee.
Referring to section 58(4) and the Third schedule to LLP Act 2008, it was submitted that on
conversion from a private limited company to LLP, all the tangible, intangible property including
assets, interests etc. stands vested in the LLP without further assurance, act or deed. Further the AR
contended that this section would over-ride any other provisions including the IT Act.
It was thus submitted that as the vesting of the assets of the company in the LLP did not require any
further act, the term ‘transfer’ used in the definition of the term ‘convert’ in Clause 1(b) of the Third
Schedule could not be read as a ‘transfer’ under the Transfer of Property Act, 1882 (‘TOPA’). Further,
the assessee was under a bonafide belief that it was entitled to a loss while filing its return of income
and therefore, it had not claimed deduction under section 80-IA in its return of income. Therefore,
the claim was only made in the course of the appellate proceedings.
Contentions of the Revenue:
Conversion of the company into a LLP involved two separate and distinct entities. Thus, it was
incorrect to state that in the absence of co-existence of the transferor and transferee, the
transaction could not be brought to tax under the head capital gains.
As the amount of sales in the business of the erstwhile company was more than Rs. 60 lacs in the
period contemplated under clause (e) of Sec. 47(xiiib), the AO had rightly held that the conversion of
the erstwhile company to the assessee LLP involved a transfer chargeable to capital gains tax. Also,
the AO had rightly not allowed the carry forward of the losses of the erstwhile company in view of
section 72A(6A) of the Act.
Further, as the assessee had not claimed the deduction under section 80-IA in its return of income
and was only available to a company (and not to a LLP), the same was rightly denied by the AO.
Observations & Ruling of the Mumbai Tribunal
The Tribunal rejected assessee’s contention that the term ‘transfer’ used in Clause 1(b) of the ‘Third
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Schedule could not be construed and equated as that used in TOPA. Further, the Tribunal has relied
upon the Memorandum explaining the Finance Act, 2010, which introduce the provisions of section
47(xiiib) of the Act. Accordingly, the Tribunal held that the conversion of the company into the LLP,
resulted into transfer of capital assets.
Further, the Tribunal observed that, conversion of a company into a LLP was differently placed as in
comparison to succession of a partnership firm by a company under Part IX of the Companies Act,
1956, wherein there was only ‘vesting’ of the property of the partnership firm in the company from
the date of its registration as per section 575 of the Companies Act, 1956 and rejected assessee’s
reliance on the Hon’ble Bombay HC ruling in the case of Texspin Engg (cited supra).
It was further observed that from a plain literal interpretation of the aforesaid statutory provision,
i.e. section 47A(4), it could be concluded that the same came into play only for the purpose of
withdrawing an exemption earlier availed by an assessee under section 47(xiiib) for the previous
year in which the requirements of the said proviso were not complied with.
Further, the Tribunal observed that as per section 170(1)(b) of the Act, a successor entity which
continued to carry on the business of the person who has been succeeded (hereinafter referred to
as predecessor) shall be liable to be assessed only in respect of the income of the previous year after
the date of succession. However, the said liability of a successor entity was subject to an exception
carved out in section 170(2), as per which, where the predecessor could not be found, there the
assessment of the income of the previous year in which the succession took place up to the date of
succession, and of the previous year preceding that year shall be made on the successor in the like
manner and to the same extent as it would have been made on the predecessor, and all the
provisions of this Act shall, so far as may be, apply accordingly. Accordingly, the capital gains on
transfer of the capital assets on conversion of the company to the assessee LLP would be subject to
the liability of the assessee LLP (as a successor entity) under section 170 of the Act.
It was further observed that the expression ‘full value of the consideration’ could not be construed
as having a reference to the fair market value of the asset transferred, and that the said expression
only meant the full value of the things received by the transferor in exchange for the capital asset
transferred by him. Accordingly, as the assets and liabilities of the erstwhile private limited company
had got vested in the assessee LLP at their book values, such book value could only be regarded as
the full value of consideration for the purpose of computation of capital gains under section 48 of
the Act.
Further, the Tribunal upheld the view taken by the CIT(A), that though there was a transfer of the
assets from the erstwhile company to the assessee LLP by virtue of the provisions of section
47(xiiib), since the difference between the transfer value and the cost of acquisition was Nil, the
machinery provision contemplated in section 48 of the Act for computing the capital gains was
rendered as unworkable.
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Further, the Tribunal was also in agreement with the view taken by the CIT(A), that Sec. 58(4) of the
LLP Act, 2008 dealing with vesting of right was only in context of the tangible and intangible
property, interests, rights etc., and had nothing to do with the carry forward of losses, which was the
creature of a specific statute in the form of the Act. The Tribunal held that, since the assessee had
failed to satisfy the conditions laid down in the proviso to section 47(xiiib), the CIT(A) had rightly
denied the carry forward of the losses of the erstwhile company to the assessee LLP.
On the allow ability of deduction under section 80-IA, the Tribunal accepted the views taken by the
CIT(A) and held that the filing of an audit report was procedural and directory in nature, and the
same could also be validly filed at the appellate stage. Thus, it upheld the action of the CIT(A) and
allowed the claim of deduction under section 80-IA.
Citation:
Celerity Power LLP [TS-684-ITAT-2018(Mum)]
Our comments:
Conversion of closely held companies into LLP has gathered significant momentum in the past few
years, especially on account of the introduction of section 1115BBDA to tax the dividends received
by resident shareholders from companies in excess of Rs. 10 lacs @ 10% as well as liberalization of
FEMA regulations permitting conversion of a company to an LLP under the automatic route.
Relying on the Hon’ble Bombay HC in the case of Texspin (supra), the taxpayers have contended that
conversion of one form of legal entity to another form is a statutory vesting of assets and liabilities
and would not give rise to real income. The above discussed Mumbai Tribunal judgment has charted
out a separate path by holding that, after considering the specific wordings of the LLP Act, 2008,
conversion of a company into an LLP amounts to transfer. The taxpayer in this case has succeeded
only on the ground that calculation of taxable gain was NIL since the transfer was done at book
value. Thus, where the taxpayers have transferred the capital asset at a price higher than the book
value, there could be capital gains tax impact on the successor LLP.
It would be important to note that the Tribunal has mainly relied upon the Memorandum explaining
the provisions of the Finance Act, 2010 and has not analyzed in depth the provisions of section 2(47)
of the Act, defining the term ‘transfer’. The Tribunal has relied upon the AAR ruling in the case of In
re vs. Umicore Finance Luxembourg (2010) 323 ITR 25, which has been subsequently upheld by the
Bombay HC. It would be important to note that the AAR had observed that they were not inclined to
express a final opinion on the point of ‘transfer’ and thus, this aspect needs consideration.
It would be noted from the above that the Tribunal has taken the book value of the undertaking as
the full value of consideration for the purpose of computing the capital gains. In this regard, one
needs consideration as to whether any income per se could be taxed in the hands of the company /
LLP, since the consideration for transferring the capital asset (i.e. undertaking) has not been received
by the company. Also, the impact of section 5OD, which provides that where any consideration is
received (assuming in this instant case, the company received the consideration) or accruing as a
result of the transfer of capital asset (i.e. undertaking) is not ascertainable or cannot be determined,
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for the purpose of computing the capital gains, the fair market value of the capital asset on the date
of transfer shall be deemed to be the full value of the consideration received or accruing as a result
of the transfer.
Further, since this conversion is considered as a taxable transfer, one needs to analyse as to whether
there could be any adverse tax implications in the hands of the shareholders / partners, including
the impact of section 56(2)(x) of the Act and international transfer pricing provisions (if applicable) in
the hands of shareholders / partners for alienation of shares of the company in return for interest in
the LLP.
This judgment would have far reaching implications and is likely to be discussed and examined at
different judicial forums. All in all, this is not the last word on the topic.
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In case of investment in new flats in kind deduction u/s 54 allowed equivalent to the Fair market
value of new flats.
Facts & Issue:
The assessee had sold its immovable property for a consideration of Rs 3.05 crore to Aqua Marine
Enterprise (Developer) and offered it for taxation in AY 2007-08. The AO in assessment proceedings
noted that the assessee apart from the monetary consideration had also received 3 flats in the new
building to be constructed by the developer and the fair market value of these flats should also be
forming part of the consideration. The assessee accepted the contention of the AO and made claim
for deduction u/s 54 for investment in residential property equivalent to fair market of the three
flats.

The AO added the fair market value of the property to the sale consideration, however, rejected the
assessee’s claim of deduction u/s 54 of the Act on the grounds that
-

Flats received as part of consideration cannot be simultaneously treated as investment

-

The assessee should have made the investment in a new residence either by way of
purchase or construction of the same and the flats in these case were neither purchased nor
constructed by assessee

CIT(A) confirmed the action of AO.
Tribunal decision:
Tribunal noted that the new flats were given to the assessee in consideration of the sale of old
immovable property. The new flats given to assessee amounts to investment by assessee in
residential house. The assessee had purchased/ constructed the new residential property and paid
the consideration equivalent of price by payment in kind. As regards to revenues contention that
deduction u/s 54 is allowable in case of investment in one residential flat only, the Tribunal following
the ratio laid down by Special Bench in case of Ms. Sushila M Jhaveri (292 ITR [AT]1) and decision of
Delhi High Court in case of Gita Duggal (257 CTR 208) noted that the flats were adjacent/ in the same
building and therefore will be treated as one single residential unit for the purpose of exemption u/s
54. Accordingly, the Tribunal allowed the deduction u/s 54. The department further filed an appeal
before the HC.
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Contentions of the Assessee:
The assessee contended that the builder had agreed to construct and handover the new flats to the
assessee. The said flats to be given to assessee amounts to investment by assessee in residential
house. Thus all the conditions of section 54 have been fulfilled and therefore the assessee is eligible
for deduction u/s 54.
Contentions of the Revenue:
The Departmental Representative contended that exemption u/s 54 is available only when the
assessee has purchased a new flat one year before or two years after the date of transfer or has
constructed a new residential' house within a period of three years from the date of transfer of the
house property (original). The flats received by the assessee in the proposed building as additional
consideration was over and above the monetary consideration. These flats were neither purchased
by the assessee nor constructed by him. Since the assessee has not fulfilled the conditions laid down
in section 54 of the Act, he is not eligible for benefit u/s 54 of the Act.
Observations & Ruling of the Court:
The Court noted that the assessee had received sale consideration partly in cash and partly in form
of new flats to be constructed and to be allotted to the assessee. The court upholds the Tribunal
conclusion that assessee's investment in such new flats amounts to investment for acquisition of
new residential house and therefore the assessee was eligible to deduction u/s 54 of the Act.
Citation:
Pr. CIT -23 vs. Mr. Peter Savio Pereira [TS-694-HC-2018 (BOM)]

B.K. KHARE & Co
CHARTERED ACCOUNTANTS

Page 32

[KNOWLEDGEWARE DECEMBER 2018]
TRANSFER PRICING
Cost allocation of Intra Group Services based on OECD Guidelines is Valid

The Mumbai ITAT in the case of Jubil Circuit India Pvt Ltd (JCIPL) vs ACIT has upheld the assessee’s
cost allocation based on OECD guidelines. And also has accepted CPA Certification as valid evidence.
Facts & Issue:
The assessee, JCIPL, was a subsidiary of Jabil (Mauritius) Holding Limited and was engaged in
assembling printed circuit boards for set top boxes.
The AE had provided support services to its overall group which included IT support services and
NonIT support services. The AE had allocated its cost on pre-determined allocation keys and JCIPL had
paid for services availed from its AEs.
During assessment proceedings for AY 2012-13, JCIPL had submitted the evidences for services had
been actually received by them, but the Ld. TPO had rejected the ALP of cost allocated to JCIPL and
stated that, the JCIPL failed to substantiate that the services were actually rendered by the AEs.
The Assessee had filed an appeal before DRP. The Ld. DRP observed that, the intercompany service
agreement submitted by the assessee was very generic in nature and did not contains details
pertaining to services availed from AE. Further, Ld. DRP had rejected the CPA certificated submitted
by the assessee and stated that, the CPA certificate was not having any basis for determining the
name, number or qualification of employees identified for rendering the service to Indian entity.
DRP also noted that the evidence furnished by the assessee in respect of cost allocation key were
vague and hardly of any evidentiary value. DRP proceeded to hold that it cannot be assumed that
simple submission of screenshots was sufficient to prove that the IT services rendered by AE to the
assessee were at arm's length. Due to inadequate explanation by the assessee the Ld. DRP upholds
the additions made by the Ld. TPO.
For the AY 2013-14, the DRP followed the same for corporate support service and business
development support service. However, for the estimation of IT cost, DRP accepted the assessee’s
allocation key.
Being aggrieved, the assessee filed an appeal before Mumbai ITAT.
Contentions of the assessee:
The assessee contended that, the Ld. AO/TPO had adopted contradictory approach for
Intercompany services. For the assessee’s share of receipt for group services, the TPO had increased
the same as to what it should receive and on the other hand, as regards to the assessee’s share of
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group expenses to be borne by the assessee, the Ld. TPO had reduced the same. The assessee
further contended that, the method of allocation adopted by the assessee was reasonable and duly
approved by the OECD guidelines, and admitted in many judgments of the ITAT also. Allocation keys
used by the assessee, were global keys and not India specific and was duly supported by CPA
certificate, which again was not India specific. The assessee further contended that the allocation
keys were now part of IT rules under Safe Harbour Rules. Up to AY 2011-12, the allocation for
business support services were duly accepted by the Ld. TPO and in AY.2013-14, the allocation for IT
services were also accepted by the Ld. DRP.

Contentions of the Revenue:
Before the ITAT, the revenue contended that, the use of allocation keys was not one of the
prescribed methods under the Act and necessary details were not provided by the assessee which
had resulted into violation of Rule 10D of IT Rules, 1962. The revenue further contended that, the
assessee had refused to provide evidences to prove the services were actually rendered by the AEs.
The Revenue also submitted that, if there is short coming in the method of allocation by the TPO,
the matter can be remitted for fresh consideration.
The ITAT’s decision:
The Hon’ble ITAT heard rival parties, and noted that the issue in dispute was the allocation of intra
group services to be borne by the assessee from its AE.
The Hon’ble ITAT had reviewed the allocated expenses with the supporting documents and
evidences submitted by the assessee and opined that the supporting evidence submitted by the
assessee was reasonable and cogent which was totally disregarded by the authorities below.
The Hon’ble ITAT had relied upon the decision of Hon’ble High Court Mumbai in the case of Maersk
Global Services Centre wherein HC held that the tribunal did not permit the DR to argue the appeal
in a situation where the details were very much before the TPO. The Hon’ble ITAT held that, the
adverse inference drawn by the authorities below that the submissions of the assessee had no
evidentiary value was totally misplaced.
The Hon’ble ITAT had noted that, the assessee had allocated its intra group services on the basis of
Global agreement among the AEs. The assessee had used proper allocation keys and methodology
adopted by the assessee was based on the OECD Guidelines. ITAT noted that, as per OECD
guidelines, the aspects to be considered in case of Intra Group Services are, whether intra group
services have in fact been provided and whether the charge for such services was in accordance with
the arm’s length principle. The OECD guidelines interalia also provided that the allocation of the
group cost might be based upon the turnover or staff employed or some other basis. A reading of
these OECD Guidelines makes it abundantly clear that contrary to the Revenue’s argument, the using
of allocation keys for allocation of intra group services is not alien to international tax jurisprudence.
Further, ITAT held that the allocation of concerned group expenses to different accounting units was
a duly accepted accounting procedure.
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As regards to non-acceptance of CPA certificate by the lower authorities, ITAT held that, as per rule
10D(2)(A), documents to be kept and maintained U/s 92D shall be supported by the authentic
documents which may include inter alia public accounts and the financial statements relating to the
business of the AEs. ITAT opined that, the action of the authorities below in rejecting the CPA
certificate being quite specific and duly authenticated is not sustainable.
And also, the Hon’ble ITAT noted that, the Ld. DRP had duly accepted the allocation method for IT
support services for AY 2013-14. And therefore the Hon’ble ITAT had set aside the orders of lower
authorities and had deleted the TP Adjustment.
Citation:
M/s Maersk Global Service Centre (TS-1274-ITAT-2018 (Mum) TP)
Our Comments:
The decision taken in the impugned case, is very much beneficial in most of the cases wherein TPO
do not accept allocations of Intra group service charges between AEs without giving proper
reasoning or rejecting allocation of cost done on the basis of OECD guidelines.
CBDT have also amended Indian safe harbour rules in transfer pricing for international transactions,
and has notified the rules on the lines of the guidance laid out by OECD and G20 BEPS Action points.
To optimize the wide net of transfer pricing issues involved in intra-group services, a new category of
international transaction called ‘low value-adding intra-group services’ from a cost perspective for
Indian company has been included in the notified rules. According to the new category, a service
provider (foreign AE) shall apply a mark-up to the costs separately identified in providing the low
value-added services to service recipients of an MNE group. This mark-up should command a limited
profit mark-up, not exceeding 5%. However, in a bid to reduce taxpayer’s transfer pricing
documentation, the mark-up does not need to be justified by a benchmarking study.
However, it is to be noted that although no documentation needs to be maintained for the mark up
charged by the foreign AE, the cost base of the foreign AE allocated to the Indian operations would
need to be justified. Such justification includes a certificate from an Accountant regarding the
method of cost pooling, exclusion of shareholder costs and duplicate costs from the cost pool and
the reasonableness of the allocation keys used for allocation keys used for allocation of costs to the
assessee by the foreign AE.
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GLOSSARY
ABBREVIATION
AAR
ACIT
ACT
AO
AY
BEPS
CBDT
CIT
CIT(A)
DCIT
DRP
DTAA
FTS
FY
GAAR
HC
INR / USD
IRA
ITAT
IT Rules
Ltd.
OECD
PE
SC
TDS
TPO
WHT

MEANING
Hon’ble Authority for Advance Rulings
Learned Assistant Commissioner of Income Tax (AO)
Income Tax Act, 1961
Assessing Officer
Assessment Year
Base Erosion and Profit Shifting
Central Board of Direct Taxes
Learned Commissioner of Income Tax
Learned Commissioner of Income Tax (Appeals)
Learned Deputy Commissioner of Income Tax (AO)
Dispute Resolution Panel
Double Tax Avoidance Agreement
Fees for Technical Services
Financial Year
General Anti-avoidance Rules (Regulations)
Hon’ble High Court
Indian Rupees / US Dollar
Indian Revenue Authorities
Hon’ble Income Tax Appellate ITAT
Income Tax Rules, 1962
Limited
Organisation for Economic Cooperation And Development
Permanent Establishment
Hon’ble Supreme Court
Tax Deducted at Source / Similar to withholding tax
Transfer Pricing Officer
Withholding tax / Similar to TDS

B.K. KHARE & Co
CHARTERED ACCOUNTANTS

Page 36

