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EDITORIAL
Dear Esteemed Readers,
We hope our readers celebrated Diwali, the festival of lights with families and friends, spending
quality time with their loved ones and had a joyous festive season. Immediately thereafter, the tax
community had to deal with completion of tax audits and filing relevant tax returns by 31 October
2017. Rightfully the CBDT provided necessary relief by extending the due date upto 7 November and
it gave a much needed breather to the assessee’s already fighting the GST timelines.
We are pleased to share our latest newsletter, covering the direct tax and transfer pricing updates
for the month of October 2017.
In this Edition, in our Back to Basics section, we deal with the provisions of Profits and Gains from
Business and Profession. In this part, we have dealt with very basics of what constitutes business
income, commenting on how non-refundable deposits are taxed in the hands of different assessees,
relevance of dividend stripping, as also covered the interesting aspect of income earned from letting
out business assets distinguishing it from house property income.
In our tax controversy section, we have analyzed the very relevant tax exemptions under section 10
of the Act, and whether interest income should be considered for claiming such deduction. Due to
differing members, the matter was referred to full member bench and the Hon’ble Delhi High Court
adjudicated that such interest income should be included while claiming deduction under section 10
of the Act.
In major metropolitan cities due to lack of open spaces, redevelopment of existing premises has
been a huge draw. This redevelopment matter has its own share of tax disputes arising from time to
time. We have analysed a recent decision of the Hon’ble Supreme Court which has confirmed that
capital gains tax is payable only upon registration of the joint development agreement between the
assessee and the builder and income cannot be taxed on a hypothetical basis.
The issue of locked-up tax refunds is perhaps, the most worrisome tax issue for various companies
and businessmen alike. We have analyzed the contentious issue which has been addressed by the
Hon’ble Gujarat High Court giving relief to the assessee by directing the AO to grant refund in spite
of the assessment still being under process.
The Bombay High Court has confirmed that presence of valid tax residency certificate, and SC
decision of Azadi Bachao will hold good if transactions are entered prior to 01.04.2017 and benefit of
India Mauritius tax treaty can still be availed. We have briefly provided our comments on possible
precautions to be taken in view of recent amendment to the India Mauritius tax treaty and the
recent circular issued by the CBDT.
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Transfer pricing cases always draw significant litigation. Be it choosing correct comparables, allowing
various adjustments or undertaking correct benchmarking analysis. There is increased focus on
ensuring profits are taxed in India. We have analyzed the decision of Pune ITAT, which has stated
that a Company which is functionally different or multifunctional cannot be taken as a comparable in
absence of such company having proper segmental information, thereby providing relief to the
assessee by ensuring the comparables selected are not only functionally similar but also showing
correct profitability
Interestingly in a recent high court decision by the Delhi HC, ICDS or Income Computation &
Disclosure Standard which is made effective from assessment year 2017-18 received a big jolt as the
Hon’ble High Court struck down some of the standard released under ICDS notifications as well as
CBDT circulars No 10 of 2017. The High court concluded as under :
To the extent the specific ICDS as noted hereinbefore have been struck down as ultra vires the
Act, the impugned notification Nos. 87 and 88 dated 29th September 2016 and Circular No. 10
of 2017 issued by the CBDT are also held to be ultra vires the Act and struck down as such.
The important thing is to note that Delhi High Court has not struck down all tax standards notified
under ICDS. Second thing to note is that rationale of striking down certain ICDS is due to not
following settled principle enunciated by Supreme Court &High Courts. It will be interesting to see
the appeal in SC by the CBDT and its final adjudication thereon.
We hope you find our newsletter of interest. As always, we look forward to your feedback and
comments which would enable us to further enhance the content of the newsletter.
Happy Reading!
Yours Sincerely,
Knowledgeware Team
B. K. Khare & Co.
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ARTICLES:
Income from Business-Preliminary considerations
From a commercial point of view, the third head of income – Income from business or professionassumes considerable significance. S.28 (i) of the Act brings to tax the profits and gains of business or
profession carried out by the assessee during the previous year. Save as provided specifically u/ss s.
176(3A) and (4), that the receipt should have emanated from business or profession carried on
during the relevant year is ordinarily a condition precedent for bringing it to tax under this head in
an assessment year.
S. 28(i) – “profits and gains of business or profession carried on by the assessee any time during
the previous year”
In Donald Miranda v. CIT 42 ITR 166 (SC), the Supreme Court held that refund of excess profit tax,
deemed to be income u/s 11(11) of the Finance Act, 1946 was taxable as business income. The tax
was part of business profit and when refunded it did not lose its original character as it would go
back to the fund of business profit. Likewise, interest payable on such refund is also taxable as
business income [Jodhamal v. CIT 83 ITR464 (SC)].
The section does not require that the business should be carried on personally by the assessee
himself. It would become applicable even if the business is carried on by a manager, servant or agent
[ S.K. Sahana v. CIT 236 ITR 432 (SC); Dubash v. CIT 19 ITR 182 (SC)]. In a scheme of amalgamation
approved by the High Court, where the amalgamating company transfers it undertaking to the
amalgamated company with retrospective effect, profits accruing after the appointed date would
accrue to the amalgamated company and not the amalgamating company, even though the latter
earned it before the High Court actually passed the order of amalgamation.[CIT v. Swastik 140 ITR
304(Bom); SLP rejected 140 ITR St 2].
On first principles, profits are taxable in the hands of the person who earned them or to whom the
profits accrue. Thus no profit is assessable in the hands of a benamidar in whose name the
transaction may have been effected but who is not entitled to the profits thereof [cf. Kishanchand v.
CIT 60 ITR 500(SC)]. Likewise, pre-incorporation profits earned by the prompters of a company would
have to be taxed in their hands because the company cannot be taxed on profits which accrue or
arose prior to its incorporation [CITv. City Mills 219 ITR 1 (SC)].
A person cannot be said to have carried on any business where he has been deprived of such a right
by a court of law and the same has been conferred on someone else. He cannot, under these
circumstances, be taxed on the income which arose after he ceased to be its owner. The House of
Lords held in the case of IR v. Butterley 36 TC 411 (HL) that interim payments made by the British
government to a colliery company after its nationalisation were held not to have arisen from the
carrying on of any business. In India however s. 28(ii)(d) specifically provides that that any
compensation or other payment from the government or a government controlled company in
connection with the vesting of the management of the assessee’s business with such an entity
would be assessable as the assessee’s business income. Subject to the provisions of s/s 160 and
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161, guardians of minors, receivers and trustees can be taxed under this head on business incomes
that accrue or arise to them in a representative capacity.
Profit and gains- meaning
It must be clearly understood that the charge is not on gross receipts but on profits and gains as
commercially understood. These would arise at the same time and place as the gross receipts from
which they emanate; but, as Lord Halsbury explained in Gresham Life Assce Soc v. Styles 3 TC 185 the
word ‘profit’ is to be understood in its natural sense in a manner which no man of commerce would
misunderstand [this principle was also approved by the Supreme Court in BadridasDaga v. CIT 34 ITR
10, Calcutta Co Ltd v. CIT 37 ITR 1, and CIT v. Shirinbai Kooka 46 ITR 86. This general principle is
subject to the exception that it can be overridden by the provisions of the Act, where they
specifically lay down a method of computation of profit or deduction, such as for example, for tax ,
duty, cess etc u/s.43A.[ see Godhra Electricity v. CIT 225 ITR 746(SC), Poona Electric v CIT 57 ITR
521(SC), CIT v. Bombay Suburban 156 ITR 752 (SC)]. This implies that where a deduction or a loss is
necessary to determine profit it must be allowed whether or not explicitly provided u/s 30 to 43 ,
provided there is no specific prohibition against such an allowance under the Act [BadridasDaga v.
CIT 34 ITR 10(SC);see also Usher’s Wiltshire Brewery v. Bruce 6 ITC 399 (HL)].
The purpose to which the profits are put or applied is irrelevant. Where for example a publishing
house was under contract to bring out certain publications to assist a charitable organisation and all
the profits arising to it from such publications were indeed handed over to the charity, it was held
that the revenue was entitled to tax the publishing house in question on the profits made from the
venture [Hutchinson v. Turner 31TC 495].
A mere windfall may be taxable if it arises from the exercise of business but not otherwise, even
though it may be referable to such business [Universal Radiators v. CIT 201 ITR 800(SC); Mehboob v.
CIT 106 ITR 758].
Non –refundable deposits
Non- refundable deposits received by an assessee in the ordinary course of business are taxable as
business income. Thus when a builder receives such a deposit for allotment of assignable occupancy
rights, they would comprise trading receipts in his hands. However all costs incurred by him, for
construction of the building would have to allowed as deduction [Shree Nirmal Commercial Ltd. v.
CIT [1992] 193 ITR 694 (Bom) ;CIT v Shree Nirmal 213 ITR 361(Bom)(FB)]. Similarly, the margin money
forfeited by a borrower would constitute business income in the hands of the bank [CIT v. Lakshmi
Vilas Bank 220 ITR 305 (SC)]. The same is true of unclaimed balances lying with a business after they
are transferred as profit to the profit and loss account [CIT v. Karam Chand Thapar 222 ITR 112(SC)].
These are also independently taxable u/s 28(iv).
Business or profession
U/s 2(13) business is defined to include any trade, commerce or manufacture or any adventure of
such a nature. It is a word of wide import; and includes in its wake any activity carried on
continuously in an organised manner with the intention of earning a profit [CIT v. Bazaz 200 ITR
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131(Orissa)+. The word ‘profession’ on the other hand implies the exercise of an intellectual skill, or a
manual skill- as in the case of an artist- controlled by an intellectual skill [ CIT V. Lallubhai Nagardas
204ITR 93 (Bom ); CIT v. Bhagwan 212 ITR 133 (Raj)]. Currently, the meaning of the word extends
far beyond law, medicine and theology and would include engineering, architecture, interior
decoration, painting sculpture, journalism. teaching etc. as well. U/s 2(36), it is defined to include a
vocation, that is a person’s calling or the activity through which he earns his livelihood. For all
practical purposes, however, although the two terms ‘business’ and ‘profession’ have different
connotations and have been used in contradistinction to one another, profits and gains arising
therefrom are to be computed under the same head of income and broadly, by the same principles,
except where specifically indicated.
The concept underlying business is one of continuous exercise of activity [ CIT v. Shaw Wallace 6 ITC
178 (PC), Liquidators of Pursa CIT 25 ITR 265 (SC)]. But it is always important to remember that
frequency of activity is an important test but may not always be infallible. An isolated transaction
carried out with the intention of earning profit – in technical parlance, an adventure in the nature of
trade- may also constitute business.
Dividend stripping
Dividend stripping or buying and selling of shares with the object of creating a fictitious loss for tax
purposes would not constitute a trading transaction. It is essentially a tax avoidance device but not
trade. S. 94(7) now regulates the loss from such transactions by stipulating that such losses to the
extent that they fall within the purview of this provision shall be ignored.
Profit motive
In order to attact tax under this head, it is not necessary that the person carrying on business or
profession should make a profit or that the activity should be informed by a profit motive.
Cooperative societies, for example, must be held to carry on business, although they may not wish
to earn a profit and may not actually do so either (IR v. Incorporated Council of Law Reporting 3 TC
105).
Income from letting out of business asset
Where due to temporary business difficulties an assessee is unable to exploit an asset himself and
has instead to let it out, the income he receives would be assessable as business income. In the
case of CEPT V. Lakshmi Silk Mills 20 ITR 451(SC), the assessee had to temporarily let out its silk yarn
dyeing plant because of difficulties in obtaining silk yarn. The Supreme Court observed that the
dyeing plant did not cease to be business asset merely because it had temporarily to be closed
down; as such the rent received from the exploitation of such an asset had to be taxed as business
income. The Court observed that the assessee was entitled to exploit the asset to his best advantage
and he may do so either by using it personally or “by letting it out to someone else.” Following this
decision , the Bombay High Court held that income derived by the Liquidator from letting out of the
company’s assets would be taxable as business income where business had not been closed down *
CIT v. National Millls Co. Ltd. 34 ITR 155( Bom)]. Similar would be the case of an assessee who had
suffered heavy losses, faced a winding up petition and the court had approved the scheme to let
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out its mill. The rental income received by it was held to be taxable under the head ‘Income from
business or profession’ * CIT v. Vikram Mills 169 ITR 567(SC)].
But where the assessee lets out its property with the intention of closing its business or where it
has already been closed, an asset which was a commercial asset once, would cease to be so in the
changed circumstances, and the income therefrom would be taxable only as income from other
sources [(CIT v. Universal Plast 234 ITR 454 (SC)].
In our analysis we must not lose sight of the general rule that income from ownership of house
property must be taxed under the specific head provided under the Act for taxation of such income.
If the income springs primarily from ownership of property, it does not matter whether the property
constitutes stock in trade of business [ORMSPSV Firm v. CIT 39 ITR 327 ( Mad)]; or letting out of
property is part of the business of the assessee [Salisbury v. Fry 15 TC 266(HL); CIT v. Pandyan Bank
71 ITR 707( Mad )]. The Supreme Court ruled that this situation will not change even if the assessee
is a company incorporated with the object of promoting and developing markets; the income from
shops and stalls rented out by it qua owner would be taxable as income from house property [East
India Housing v. Land Development Trust Ltd. 42 ITR 49 (SC); Commercial Properties Ltd. v.
Commissioner of Income-tax3 ITC 23 (SC)].
But there can be exceptions to this general rule. These have been summarized inter alia in Universal
Plast v. CIT 237 ITR 454 (SC). Where a building is let out along with plant, machinery and furniture
and the rental from the building would not have been realised without letting out such plant,
machinery and furniture, in such circumstances the rental income would be taxable as income from
other sources. This decision however has to be applied with a great deal of care because it is
properly speaking only discussing whether the rental income in question should be taxed as business
income or as income from other sources.
The ultimate test is one of dominant intention. If the intention is to let out property and derive
rental income, it would be taxable as house property income; if on the other hand the intention is to
exploit a commercial asset, the income would be assessable as business income [CIT V. Nutan
Warehousing Co Pvt. Ltd.v. DCIT 326 ITR 94(Bom)] Thus the Supreme Court in CIT v. National Storage
Ltd. 66 ITR 596 (SC), held that where the property consisting of safe deposit vaults for storing films
along with other special facilities and services is let out, the rental income would not be for property
per se, but income from business. The same is the case when the property let out comprises a well
furnished paying guest accommodation, or an auditorium with various facilities or sheds with
infrastructure or a rice factory or a hotel or a jute factory [ CIT v. Associated Building Co. Ltd. 137 ITR
339(Bom), Manohar Singh v. CIT 58 ITR 192 (P&H), CIT v. AP Small Scale Industrial Development Corp
175 ITR 352(AP)].
In Universal Plast v. CIT 234 ITR 454 (SC), the Supreme Court held that no precise test can be laid
down for deciding whether income from leasing would emanate from business or not. The
question is a mixed question of law and facts and has to be determined from the point of view of a
businessman.
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Conclusion
We have still to consider other issues such as income from illegal businesses, computation of income
from several business, dividend and interest income, passive and dominant businesses, non compete
fees, value of benefit and perquisite etc. These will be covered in the next issue of Newsletter.
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Tax Controversy - Deduction under section 10A in respect of other incidental income earned by the
undertaking
Issue for Consideration:
Chapter III of the Income Tax Act, 1961 (“Act”) with a view to promote the fast growing industry of
software and software technology provides for various reliefs/ deductions/ exemption in respect of
income earned by the specified undertaking / business of the assessee. The industries in the sector
have enjoyed a beneficial tax regime but the benefits so claimed by the assessee has always been
matter of litigation.
One of the issue on which there has been tremendous litigation is whether the income earned out of
the incidental activity such as Interest on Fixed deposits, interest on staff loan, rental income etc.
would constitute the business income of the undertaking and therefore eligible for deduction under
section 10A of the Act. The assessee has always contended that the activity of investing, renting out
constitutes the business activity and such activity has direct nexus with the business of the
undertaking of the assessee. Section 10A provides for deduction of “such profits and gains as
derived by an undertaking” from the export of articles or things or computer software for specified
period.
The eligible undertaking / business in the course of carrying on business activity also earns various
other incidental income in the nature of Rent, Interest, Sale of scrap, Processing charges, Gain on
sale of import licenses etc, The department had always taken contrary stand that such income does
not pertain to the business of the eligible undertaking or is not derived from the eligible business or
is not attributable to the eligible business and therefore had taxed such income under the head
other than “Income From Business and Profession”. The department has also disregarded the
principle laid down by various judicial authorities that the beneficial provisions should be interpreted
liberally. The issue before the judicial authorities is whether the incidental income earned by the
undertaking is eligible for deduction under Chapter III of the Act.
Our Analysis:
We have analysed rulings on similar issue including the very recent decision of the Full Bench of
Karnataka High Court and our analysis is as follows:
Motorola India’s Division Bench Ruling in favour of assessee:
The issue of treatment of interest income and allowablity of deduction under section 10A of the Act
arose before Karnataka High Court in case of Motorola India Electronics Private Limited (ITA
428/2007). The division bench of Hon’ble High Court held that the interest income earned by it from
Exchange Earner’s Foreign Currency (EEFC) Account, Interest on fixed deposits with banks and
advances to sister concerns was in the nature of business income derived from the undertaking”.
The High Court held that profits of the business of the undertaking included Profits and Gains from
export of the article as well as other incidental income derived from the business of the undertaking.
The Court held that the deduction under section 10A/10B is available not merely to the Profits and
Gains from the export of articles but also the income in the nature of interest and sale of import
entitlements from business of the undertaking. Even though the income does not partake the
character of a Profit and Gain from the sale of articles but it is income which is derived from the
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consideration realized from export of articles. Accordingly, the High Court held that interest income
is also eligible for deduction under section 10A in respect of interest income.
Hewlett Packard Division Bench Ruling against the assessee:
Thereafter similar issue came before Karnataka High Court in the case of Hewlett Packard Global Soft
Pvt. Ltd wherein other division Bench took a contrary view while denying the deduction under
section 10A of the Act. The other division bench held that the undertaking / assessee could have
more than one source of income other than the profits and gains derived from export of articles. The
expression total turnover of the business carried on by the undertaking as stated in sub section 4 of
section 10A of the Act, would mean only the turnover of the export business of the Undertaking and
would not include any other activity from the undertaking which earns profit. The division bench
also held that there was no nexus of the activity of earning interest income with the business of the
Undertaking as contemplated under section 10A of the Act. Accordingly, the relief under section 10A
was denied in respect of such interest income.
The conflict of opinion of the two division benches resulted in reference of the decision in case of
Hewlett Packard to Full Bench of the High Court.
Hewlett Packard Full Bench Ruling:
The full Bench of Karnataka High Court noted that Chapter VI-A relates to deduction from Gross
Total Income whereas section 10A and 10B provide for exemption or 100% deduction in Chapter III
which deals with “Incomes which do not form part of the Total Income”. The Sections 10A and 10 B
of the Act are special provisions and are a complete code in themselves and deal with profits and
gains derived by the assessee of a special nature and character like 100% Export Oriented Units EOU
situated in Export Processing Zones (EPZ), STPI etc. where the entire profits and gains of the
undertaking which makes 100% exports of articles including software is eligible for 100 % deduction
of profit and gains of such export business.
As regards revenues while considering various decisions wherein the judicial authorities have denied
deduction under chapter VI-A on incidental income such as interest, rent etc., the full bench noted
that Chapter VI-A relates to specified activities as against the provisions of section 10A and 10B
which encompasses the entire income derived from the business of export of such eligible
undertakings including interest income derived from temporary parking of funds by such
undertaking. Thus while distinguishing the provisions of Chapter III and Chapter VI-A, the full bench
noted that dedicated nature of business / special geographical locations in STPI or SEZs etc. make
them a special category of assessee entitled to the incentive in the form of 100 % deduction under
section 10A or 10B of the Act rather than it being a special character of income entitled to deduction
from Gross Total Income under Chapter VI of the Act. Thus the incidental income in the nature of
interest on fixed deposits with banks or even interest on staff loans would constitute part of profits
and gains of such special undertakings and these cases cannot be compared with deduction under
Chapter VI-A of the Act.
The computation of income entitled to exemption under section 10A / 10B of the Act is done at the
prior stage of computation of income and before the Gross Total Income as defined in section 80B(5) is computed. As against this the deduction under Chapter VI-A comes into picture only after the
Gross Total Income is computed as defined in section 80-B(5) of the Act. The words “derived by an
undertaking” in section 10A or 10 B are different from “derived from” employed in Section 80-HH of
the Act.
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The Full Bench of the High Court took purposive and liberal interpretation of the exemption Scheme
of the Act while granting exemption under section 10A / 10B of the Act. After distinguishing the
provisions of Chapter III and Chapter VI, the full bench of the High Court rejected revenues reliance
on the judicial decisions where the deduction towards incidental income was denied under Chapter
III by various Judicial authorities.
Accordingly, the activity of the assessee of parking of surplus funds with banks or advancing of staff
loans was held to be integral part of their export business activity and a business decision taken in
view of commercial expediency which cannot be delinked from the profits and gains derived by the
undertaking engaged in the export of articles as envisaged under section 10 A of the Act. Thus the
Full Bench of the High Court upheld the ratio laid down by first division bench in case of Motorola
India Electronics Pvt Ltd and rejected the ratio laid down by the division bench in case of Hewlett
Packard.
Our Observations:
The Full Bench in the above decision has rightly pointed out the difference between the provisions of
Chapter III and Chapter VI of the Act. The Full Bench has interpreted the provisions of Chapter III of
the Act liberally and has laid down the principle that the entire income of the undertaking (including
interest income earned on parking of the surplus fund) is eligible for deduction under section 10A.
Even the Hon’ble Supreme Court in case of Yokogawa India Limited (Civil appeal No 8498 of 2013)
has held that section 10A is a provision for deduction and would be considered while computing the
gross total income of the eligible undertaking under Chapter IV of the Act and not at the stage of
computation of total income under Chapter VI. Thus the principle that provisions of Chapter III are a
self-contained code has also been accepted by the Hon’ble Supreme Court. The total income of the
assessee as referred to in section 10A needs to be understood as total income of the undertaking for
the purpose of claiming deduction under section 10A of the Act.
This is a welcome judgment which will put to rest the controversy of allowability of deduction under
section 10A /10B in respect of incidental income (including the interest income out of the activity of
parking the surplus funds) derived from the business of the undertaking. The other assessee’s in
cases of pending litigation based on the facts in their respective cases can rely on the principles laid
down by the Full Bench of Hon’ble HC in support of their claim for deduction under section 10A/10B
in respect of incidental income earned by the undertaking. However, the issue will still be debated
till Supreme Court opines on it
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Supreme Court
No capital gains tax is payable on a JDA until its registration; income cannot be taxed on a
hypothetical basis
Facts & Issue:
The taxpayers are members of a Co-operative Housing Society (CHS). They entered into a Joint
Development Agreement (JDA) for development of the land held by the members of the society with
Hash Builders Pvt. Ltd. (HASH) and Tata Housing Development Corporation (THDC). Under the JDA, it
was agreed that HASH and THDC will develop the land and the agreed consideration would be
disbursed to each individual member of the society in 4 instalments. The first instalment was
payable on execution of the JDA, the second on registration of deed of conveyance, third on grant of
final license to develop and the fourth within two months from the third instalment.
The developers made payments only up to the second instalment, while the taxpayers
simultaneously paid capital gains tax on the amount received. However, the necessary permissions
for development were not granted, as a result of which the JDA could not take off the ground and
hence further instalments were not paid. The AO held that since physical and vacant possession of
the land had been handed over under the JDA, the same amounted to ‘transfer’ within the meaning
of Section 2(47) of the Act.
The CIT(A) dismissed the appeal filed by the taxpayer, upholding the order passed by the AO.
Aggrieved by the order of the CIT(A), the taxpayer filed an appeal in the ITAT, which was also
dismissed by the ITAT. The HC held that the ITAT and the authorities below were not right in holding
the taxpayer liable to capital gains tax in respect of the remaining land for which no consideration
was received, and which stood cancelled and incapable of performance. The HC, thus, allowed the
appeal of the taxpayer.
Aggrieved by the order of the HC, the Department filed an appeal in the Supreme Court.
Contentions of the Revenue:
The Revenue argued that the case is squarely covered under Section 2(47)(v) of the Act, since
Section 53A of the Transfer of Property Act (TOPA) is applicable to the JDA. The transferee has taken
possession of the entire property as part performance of the contract, and has done various acts in
furtherance of the contract. The transferee is also willing to perform his part of the contract, which
however cannot be performed due to denial of permissions. He further argued that there is no
necessity of registration of agreements since Section 2(47(v) of the Act has been incorporated
Section 53A of TOPA.
Contentions of the Assessee:
The assessee, on the other hand, countered that no possession of the land was ever handed over to
the developers, and only a license to develop the property was handed over to them. Further, it was
argued that the HC was correct in holding that developers were not ready to perform their part of
the agreement, and hence none of the ingredients of Section 53A of TOPA are met in this case.
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According to the assessee, only two parcels of the land were conveyed, on which capital gains tax
has been paid, a fact which was missed by the ITAT but appreciated by the HC. The assessee argued
that as per Section 45 read with Section 48 of the Act, capital gains should arise from the transfer of
an asset and income should be computed after full value of consideration is received or accrued, as
was held by the HC in its judgement.
Observations & Ruling of the Supreme Court:
The SC analysed the JDA and the facts of the case and concurred with the assessee. The termination
clause of the JDA indicated that in event of the JDA being terminated, whatever parcels of land have
already been conveyed, shall stand conveyed, but no other conveyance of remaining land shall take
place.
The SC referred the decision of Rambhau Namdeo Gajre (Rambhau Namdeo Gajre (2004) 8 SCC 614)
and observed that an agreement of sale fulfilling the ingredients of Section 53A of TOPA was not
required to be executed through a registered document. However, this position was changed by the
Registration and Other Related Laws (Amendment) Act, 2001, wherefrom registration of the
agreement was made necessary to have enforceability at law. The SC thus concurred with the HC
observation that in order to qualify as a ‘transfer’ of capital asset under Section 2(47)(v) of the Act,
there must be a contract which can be ‘enforced in law’ under section 53A of TOPA. In the present
case, the JDA was never registered, and hence it has no efficacy in the eyes of law. The court
accordingly held that the provision of transfer as provided under Section 2(47)(v) of the Act is not
attracted on the facts of the case.

Further, the SC analysed the effect of the JDA under 2(47)(vi) of the Act. It observed that the section
seeks to bring into the tax net a de facto transfer of immovable property. Applying the maxim of
noscitur a sociis, (The maxim means that the meaning of a word is to be judged by the company it
keeps, i.e., from its surrounding words.)it observed that the expression ‘enabling the enjoyment of’
takes colour from the earlier expression ‘transferring’. The section is based on the principle of
‘substance over form’, and seeks to tax transactions where, even though title may not have
transferred as per law, there is, in substance, a transfer of title in fact. The SC held that the JDA
under consideration does not transfer rights akin to that of the owner to the developer, and
possession alone is given for specific purpose of developing the property. Hence, Section 2(47(vi) will
not be applicable in the present case.
The SC concurred with the assessee in stating that as per Sections 45 and 48, real income must arise
on transfer of capital asset. This income should have been received or accrued as a result of the said
transfer. Relying on various decisions on the expression ‘accrual’ it held that income tax cannot be
levied on hypothetical income. On the facts of the case, it held that income from capital gains on a
transaction which never materialised, is, at best, hypothetical income. Further, the taxpayer did not
acquire any right to receive income. There was no debt owed by the developers to the taxpayers,
and hence, no profits and gains arose from the transfer to attract Sections 45 and 48 of the Act.
The SC, thus, decided in favour of the taxpayer and agreed with the decision of the HC.
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Citation:
CIT vs. Balbir Singh Maini [TS-444-SC-2017]
Our Comments:
This landmark decision of the apex court touches upon three major issues in the taxation of capital
gains arising from JDA’s.
Registration of JDA
The SC has reiterated that for a transaction to be regarded as a ‘transfer’ under Section 2(47)(v) of
the Act, all the conditions of Section 53A of TOPA should be satisfied. Due to the Registration and
Other Related Laws (Amendment) Act, 2001, amendments were made in Section 53A of TOPA with
simultaneous amendments in the Indian Registration Act. It was provided that unless the document
containing the contract to transfer any immovable property is registered, it shall not have any effect
in law.
Accordingly, 2001 onwards, it is mandatory to register the document of transfer as a precondition
to recognise the transfer within the meaning of Section 2(47)(v) of the Act.This has settled a litigious
issue and provided clarity for taxation of transfers of immovable property.
Accrual of Income
Income does not arise until a right to receive the income is created in the hands of the recipient
In a landmark decision, (ED Sassoon & Co Ltd vs CIT (1954) 26 ITR 0027 (SC) the SC had held that
income may accrue to the taxpayer without actual receipt of the same. The basic concept is that he
must have acquired a right to receive that income.
Various authorities have differed on the issue of accrual of income in the JDA transactions. The AAR,
in the case of Jasbir Singh Sarkaria (Jasbir Singh Sarkaria (2007) 294 ITR 0196 (AAR) held that there is
no warrant to postpone the operation of Section 2(47)(v) and the accrual of the capital gains to a
point of time where the possession will become the exclusive domain of the developer/transferee
after he pays full consideration. On the other hand, the Punjab & Haryana HC in the case of C S Atwal
& Others held that there cannot be any income said to be chargeable to Capital Gains tax where
there was a termination of the JDA and the developers could not make the remainder payments.
The SC, in the instant case, has held that the taxpayer has not acquired any right to receive income
as the said right was subject to the approval of plans, which never got through. Thus, there was no
debt owed to the taxpayer and consequently, no right to receive income arose in the hands of the
taxpayer.
Non-taxability of hypothetical income
The SC, in the case of Shoorji Vallabhdas & Co (CIT vs Shoorji Vallabhdas & Co. (1962) 46 ITR 0144
(SC)) has held that income tax is levied on income. While there can be two points of time where the
tax is attracted, viz accrual of income or its receipt, the substance of the matter is still income,

B.K. KHARE & Co
CHARTERED ACCOUNTANTS

Page 13

[KNOWLEDGEWARE OCTOBER - 2017]
which, if it doesn’t result at all, there can be no tax. Where there is no income, there is no question
of its receipt or accrual.
In the instant case, the SC held that it is clear that income from capital gain on a transaction which
never materialised is, at best, hypothetical income. Since the JDA was based on approvals, which
never materialised, the transaction fell through, and as a result, the income did not result at all, and
is in effect, hypothetical income.
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High Court
Revenue could not withhold the refunds due to assessee, even in cases where notice u/s 143(2)
has been issued
It is commonplace to experience the Taxman delaying or even withholding the issue of genuine
refunds due to taxpayers. Often, the taxpayer is left high and dry, without any suitable remedy,
except knocking the doors of the Judiciary, which offers a ray of hope!
A ray of hope indeed, was provided by the Gujarat HC, in a very recent decision (September 2017),
to the petitioner in the case of Corrtech International Pvt. Ltd. vs. DCIT [Special Civil Application No.
13987 of 2017].
Facts and Issue:
The assessee, who was engaged in business, filed a Return of income (‘ROI’) for AY 2015-16,
declaring a total loss of Rs. 36 crores and claimed a refund of Rs. 1.39 crores, owing to TDS displaying
in the Form 26AS. For AY 2016-17, the assessee filed a ROI, declaring a loss of Rs. 21 crores and
claimed a refund of Rs. 1.58 crores owing to advance tax paid.
The assessee approached the AO for refunds emanating from the ROIs for AYs 2015-16 & 2016-17,
but without any avail.
Frustrated with the apathy of the Taxman, the assessee filed a writ before the Gujarat HC.
Contentions of the Assessee:
The assessee contended that in the absence of any adjustment u/s 143(1) of the Act, it would not be
open for the AO to withhold the refund arising out the ROI filed by the assessee. It was also pleaded
that merely because a notice u/s 143(2) of the Act has been issued by the AO in case of AY 2015-16,
it did not ipso facto authorize the AO to withhold the refund till the last date of finalizing the
assessment. In other words, the prayer of the assessee was that the issue of notice u/s 143(2) did
not grant the power to the AO to delay the issue of refund till he passed the order u/s 143(3) of the
Act.
Contentions of the Revenue:
The Revenue argued that in case of AY 2015-16, since notice u/s 143(2) had been issued, it was not
necessary for the AO to process the ROI u/s 143(1) of the Act. In case of the ROI filed for AY 2016-17,
the Revenue contended that the AO had time until expiry of one year from the end of the financial
year in which the ROI was made i.e. until March 31, 2018 since the ROI for AY 2016-17 was filed on
October 2016. So, before such time limit was over, the assessee could not claim refund on the basis
of the ROI filed.
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Observations & Ruling of the Gujarat HC:
After analysing the scheme of section 143 of the Act, the HC observed that the ROI filed by the
assessee had to be processed by the AO as provided under sub-section (1) of Section 143 permitting
him to make adjustments and compute the tax or refund intimating to the assessee the culmination
of such exercise and granting the refund if due to him in terms of clause (e) of sub-section (1) of
section 143. The first proviso to sub-section (1) also required the AO to send an intimation to the
assessee in case where the loss declared in the return by the assessee is adjusted but no tax or
interest is payable by or no refund is due to him. As per the further proviso to sub-section (1), the HC
noted that no intimation under sub-section (1) could be sent after the expiry of one year from the
end of the relevant assessment year in which the return is filed.
Sub-section (1D) of section 143 which starts with a non-obstante clause provided that
notwithstanding anything contained in sub-section (1), the processing of the return shallnot be
necessary before the expiry of the period specified in the second proviso where a notice has been
issued to the assessee under sub-section (2) of section 143. Proviso to this sub-section (1D) provided
that such return shall be processed before the issuance of an order under sub-section (3).
The HC observed that the AO could process the ROI under sub-section (1) of section 143 before the
expiry of one year from the end of the relevant AY in which the return was filed after which, no such
adjustment would be permissible. Under sub-section (1D), however, if notice under sub-section (2)
of section 143 was issued to the assessee, it would not be necessary for the AO to process the return
under sub-section (1) within the time limit provided under the further proviso. However, if he
desired to process the return under sub-section (1) &this was optional at his discretion, the same
would have to be done before issuance of an order under sub-section (3) of section 143.
The HC remarked that once however, the time frame envisaged in the further proviso to sub-section
(1) expired and was not extended by virtue of the operation of sub-section (1D) of section 143, there
would be no scope thereafter for the AO to withhold the refund arising out of the return filed by the
assessee. So, in other words, it became mandatory for the AO to issue the refund if he failed to
process the ROI within time permitted u/s 143(1) i.e. within one year from end of FY in which ROI
was filed.
The HC concluded that the Revenue could not contend that even though no intimation under subsection (1) of section 143 was issued within the time envisaged and no notice under sub-section (2)
of section 143 was issued, the AO could sit tight over the refund claimed by the assessee arising out
of the ROI filed. It would be wholly inequitable for the AO to merely sit over the assessee's request
for refund citing the availability of time upto the last date of framing the assessment under subsection (3) of section 143.
The HC also commented that at least once the time limit envisaged in the proviso to sub-section (1)
of section 143 was over, without the AO processing the return under sub-section (1) and even
though notice under subsection (2) of section 143 may have been issued, the AO, by all reasonable
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interpretation of the statutory provisions would be expected to respond to the assessee's request
for either granting refund or indicating that in terms of the adjustments impermissible under subsection (1) of section 143, such refund or part thereof was not available to the assessee.
Therefore, under the circumstances, it directed the AO to complete the processing of the assessee's
ROI filed for AY 2015-16 under sub-section (1) of section 143 of the Act, latest by October 31, 2017
and issue any refund which arose out of that exercise as per the statutory provisions. Insofar as the
ROI for AY 2016-17 was concerned, the HC noted that time for processing the return under subsection (1) of section 143 read with proviso was not yet over. Therefore, it did not issue any
direction in this respect for curtailing the statutory time limit envisaged therein.
Citation:
Corrtech International Pvt. Ltd. vs. DCIT [Special Civil Application No. 13987 of 2017] (reported in TS434-HC-2017(GUJ)]
Our comments:
The issue of locked-up tax refunds is perhaps, the most worrisome tax issue for CFOs and
businessmen alike. After all, it involves precious funds, the availability or absence of which, in these
tumultuous times, could make or mar the business plans and could affect the very survival of the
business, in some situations. The vexed issue has been addressed, for liberal consideration, by the
CBDT through their various Circulars (which are binding on the field Officers), yet, the situation on
the ground reeks is still unaffected.
The law dealing with granting of refunds has indeed evolved over the years in the right direction,
indicating a liberal progress in the mindset of the Taxman, atleast on paper. This evolution was
coterminous with the gainful maturity of the Taxman and the assessee alike w.r.t. the scheme of tax
assessments and well-meaning efforts have been directed to overcome the inadequacies
experienced along the way.
Interestingly, the power to issue refund upon conclusion of assessment proceedings was not present
in the 1922; the 1961 Act introduced the same.Old time practitioners would recall that the power to
issue refund on the basis of the ROI was introduced in the scheme of the Act vide Direct Tax Laws
(Amendment) Act, 1987, vide section 143(1)(a)(ii), which stated that if any refund was due on the
basis of the ROI, it shall be granted to the assessee. Since then, the power to issue refund upon filing
of ROI has remained as a constant feature in the Act, even though the assessment procedure
scheme has been modified at various times, perhaps reflecting the liberal mindset of the Legislature
to ease the cash flow burden of assessees. In fact, the effect of the 1987 amendment was intended
to grant refund, if claimed in the ROI, in the first place, and the assessment u/s 143(3) was reduced
to a mere determination of the amount of tax due, upon scrutiny.
The intent behind issue of notice u/s 143(2) was only to ensure that the assessee has not
understated the income or has not computed excessive loss or that the assessee has not underpaid
the tax in any manner, while furnishing the ROI. It is with lament, therefore, that one has to note
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that the powers to issue notice u/s 143(2) are being misused to deny/delay refunds. The HC has
frowned upon this misuse & rightly so, in the impugned judgement.
It is, of course, another matter that a new section 241A has been inserted onto the Act, by Finance
Act, 2017, w.e.f. April 1, 2017, which has now enabled the AO to withhold the refund in favour of the
assessee which became due in terms of section 143(1), if he was of the opinion that, having regard
to the fact that a notice has been issued u/s 143(2) that the grant of refund was likely to adversely
affect the Revenue. The refund, in such a case, can be withheld until completion of scrutinty
assessment proceedings u/s 143(3) of the Act. Hence, the impact of the impugned ruling is only in
respect of periods before April 1, 2017.
One is reminded of the oft-quoted Departmental Circular No. 14(XL-35) dated April 11, 1955,
wherein the CBDT admitted that it was receiving complaints that field Officers were displaying
lethargic attitude while granting refunds. This Circular had stated that “dilatoriness or indifference in
dealing with refund claims must be completely avoided so that the public may feel that the
Government is actually prompt and careful in the matter of collecting taxes and granting refunds.”
Perhaps, it is high time that as we approach the Diamond Jubilee of the Act itself, the Taxmen shed
their ‘lethargic’ attitude and demonstrate empathy with assessees when it comes to refunding
moneys unduly lying with the Revenue.
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Payments under section 43B shall be allowed only after furnishing evidence of such payment.
Recently, the Hon’ble Allahabad High Court set aside the decision of the ITAT and rules that
deduction under section 43B of the Act is not only allowable on payment basis but also condition of
furnishing evidence of such payment along with the return is mandatory.
Facts and Issue:
Sarjoo Sahakari Chini Mills Ltd (‘assessee’) is a co –operative society engaged in the business of
manufacturing and sale of sugar. In AY 1997-98, it claimed deduction of Rs. 2,65,35,000 u/s 43B of
the Act as payment of excise duty, the amount which was due and paid before filing of the return.
The assessing officer did not allow the aforesaid claim of the expense as no evidence for the
payment of the above said duty was produced for verification. The Hon’ble CIT (A) allowed the
above deduction with the finding that the aforesaid amount of excise duty was paid before filing of
the return. Even Tribunal ruled the matter in favour of the assesse following the finding of Hon’ble
CIT(A).
Contentions of the Revenue:
The Revenue contends that expenditure allowable u/s 43B is in accordance with the proviso to subclause (a) of the section but it is also necessary that the assesse should produce the evidence of
payment alongwith the return.
The plain reading of the proviso to section 43B says that any sum payable by the assessee by way of
duty is allowable as expenditure in the year when it is actually paid or on or before filing of income
tax return and the evidence of such payment is furnished by the assesse alongwith the return.
In the present case, there is no dispute that the amount of excise duty as referred to above was paid
but no evidence for its payment was produced for verification before AO and this finding of AO has
not been set aside by CIT(A) and ITAT.
Contentions of the Assessee:
Learned Counsel of the assesse contends that the Hon’ble CIT(A) and the Hon’ble Tribunal have
allowed the claim of said expenditure and they have found that the amount of excise duty was duly
paid by the assesse before filing of the return and as such, there is no error or illegality in allowing
the deduction u/s 43B of the Act.
Observations & Ruling of the Allahabad High Court:
Substantial question of law was raised before HC as to whether the Tribunal was justified in
confirming the order of the CIT(A) in allowing the deduction in respect of excise duty of Rs.
2,65,35,000 u/s 43B of the Act.
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The Court observed following two conditions are required to be fulfilled for claiming deduction u/s
43B of the Act:
1. The amount of tax or excise duty has been paid in the previous year or on or before due date
for furnishing the return on income tax u/s 139(1) of the Act.
2. Evidence of such payment is furnished by the assesse alongwith such return.
In other words, not only the payment of tax but also furnishing of evidence of such payment is
mandatory so as to permit verification of its actual payment and the period to which such payment
relates.
In the present case, one of the above condition was not satisfied so as to allow the claim of
expenditure.
The Court also mentioned that none of the two authorities i.e. CIT(A) and Tribunal have set aside the
finding of the Assessing Officer in this regard and have not even recorded their own finding that any
evidence to establish the payment of excise duty was furnished to enable their verification.
The Court held that Tribunal is not justified in conforming the order of the CIT(A) in allowing the
aforesaid expenditure and directed CIT(A) to consider afresh.
Citation:
Sarjoo Sahkari Chini Mills Ltd. [TS-436-HC-2017 (All)]
Our Comments:
It is important that the assesse demonstrates by way of documentary evidences the proof of taxes
paid in absence of which he is eligible for relief. The assesse is now not required to file paper format
of tax returns and hence these evidences could not be filed with return. However, the onus still lies
of assesse and evidence for payment of the taxes or duty shall be produced before AO when it is
called for.
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TRIBUNAL
Relief under section 54B available even though new property purchased without registration
Facts and Issue:
The assessee during AY 2014-2015 had sold land which was used by him for agricultural purposes.
The assessee also claimed deduction under section 54B of the Act towards purchase of agricultural
land at Dudu in Rajasthan in respect of which an agreement for sale was entered into on 14th April
2014. The assessee explained that the entire payment for purchase of land was made through
cheques and possession was handed over to assessee by the seller with all the rights to use and said
land or sell further. The assessee at the time of execution of the agreement to purchase was not
aware of the stay order issued by the ADM authority against transfer of the said land and on account
of legal obstruction the sale deed in respect of purchase of land at Dudu could not be registered.
Contention of the AO:
The AO observed that the word used in section 54B of the Act is “Purchase” and not “Transfer” as
defined in section 2(47) of the Act. As per definition of ‘transfer’ it was not necessary to get deed
registered but purchase of immovable property can be done only through registered sale deed only.
Accordingly, the AO denied the relief under section 54B of the Act since the sale deed in respect of
purchase of agricultural land at Dudu was not registered.
Contention of the Assessee:
The assessee contended that he was prevented by sufficient cause for not registering the deed for
purchase of property as the alienation of the same was stayed by ADM.
Observations & Ruling of the Tribunal:
Tribunal noted that Bombay High Court in case of Laxmichand Narpal Nagda (211 ITR 804) after
taking into consideration the letter as well as the spirit of section 54 of the Act and the word
“towards” used before the word “Purchase” held that the said word is not used in the sense of legal
transfer and therefore holding of a legal title within a period of one year is not a condition precedent
for attracting section 54.
Tribunal held that if capital gains are deemed to have been earned by the assessee on ‘’transfer’’ of
land as per provisions of section 2(47) of the Act even though registration of the sale deed was not
made then there is no reason to give a different meaning to the word purchase for the same kind of
transaction.
If the transfer of property is complete as per the definition of transfer under section 2(47) of the Act
and the assessee is made liable to pay tax on the capital gains earned by him, by the same analogy
the transfer is also complete in favour of the purchaser also.
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If someone has sold the property consequently the other person has purchased the property. The
provisions cannot be interpreted in a manner to say that transfer vis-à-vis sale is complete but
transfer vis-à-vis purchase is not complete in respect of same transaction.
Thus the word “Purchase” cannot be interpreted and detached from the word “transfer” as given in
section 2(47) of the Act. When the transfer takes effect as per the provisions of section 2(47) of the
Act and if a liability to pay tax arise in the case of the seller, the consequent right to get deduction on
the purchase of property accrues in favour of the purchaser, if he otherwise is so eligible to claim it
as per the relevant provisions of the Act.
Accordingly, Tribunal directed the AO to grant the benefit of deduction under section 54B of the Act
in respect of purchase of property at Dudu even though the deed was not registered.
Citation:
Anil Bishnoi, ITA No 1459/ Chd /2014, Chandigarh Tribunal

Our Comments:
The distinction was sought to be made by revenue between the word “Transfer” and ”Purchase” to
deny relief under section 54 B of the Act for capital gains reinvested in property. The decision does
not provide the details final outcome of the restriction imposed by ADM and registration if any made
subsequently of the said property at Dudu. The Court has taken the view that when the transfer
takes effect as per provision of section 2(47) which result in sale, as a consequence the purchase of
property also occurs.
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INTERNATIONAL TAX
Transfer of shares by Mauritius Company under business reorganisation structure is not taxable in
India under the India Mauritius tax treaty
Recently, the Hon’ble Bombay High Court (HC) upheld the decision of the Authority for Advance
Rulings (AAR) wherein a Mauritian entity was entitled to avail the beneficial provisions of the India
Mauritius Tax Treaty (Treaty) in relation to capital gains arising from the sale of shares of an Indian
company. The HC has followed the ruling of the Apex Court in the landmark case of Union of India v.
Azadi Bachao Andolan [[2003] 132 Taxman 373 (SC)].
Facts and Issue:
JSH (Mauritius) Limited (assessee), is a company incorporated in Mauritius engaged in the business
of investment and financing activities, having no permanent establishment or business presence in
India. It held a valid Category 1 Global Business Company License (GBL-1) and a Tax Residency
Certificate (TRC) issued by Mauritian authorities. The Assessee held shares of Tata Industries Limited
(TIL), an Indian company, for a period of 13 years and in June 2009, it transferred the TIL shares
owned by it to Tata Sons Limited (TSL).
The sale proceeds from the TIL shares were re-invested in a group company of TIL. The assessee had
approached the AAR to ascertain whether it was entitled to beneficial provisions (namely, Article
13(4)) of the Treaty in relation to sale of TIL shares in order to be exempt from paying any capital
gains tax in India.
The AAR ruled in favour of the assessee and observed that it was not a ‘shell company’ and held that
the transaction was not designed to avoid tax. Aggrieved by the decision of the AAR, the Income Tax
Department (Revenue) filed the present writ petition before the HC. Importantly, the Revenue filed
the writ petition after a delay of 8 (eight) months from the date of the AAR’s order.
Contentions of the Revenue:
The Revenue put forth the following key contentions to argue that the Assessee should be taxed in
India in relation to capital gains arising from the sale of TIL shares:
The assessee is a ‘shell company’ and ‘fly-by-night’ Company: Contending that the assessee had
been incorporated only to take advantage of the Treaty, the Revenue pointed to the original
proposal made to the Indian regulator at the time of investment which depicted the name of one
Jardine Matheson Bermuda as the investor. Only later was the proposal amended to route the
investment through Mauritius.
No commercial substance: The Revenue argued that the assessee had never incurred expenses of
wages, salaries of staff, electricity, other charges etc., and its only income and expense (apart from
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the profits from the sale of shares of TIL) were on account of interest received from or paid to its
group entities.
Period of holding: The mere fact that the assessee had held shares of TIL for 13 (thirteen) years was
irrelevant according to the revenue while assessing the assessee’s eligibility to avail treaty benefits.
AAR’s verdict on ‘shell company’: Arguing that the transaction was a clear case of treaty abuse, the
revenue stated that the AAR is not empowered to decide cases of tax avoidance. According to the
revenue, the AAR was erroneous in not discussing the basis for concluding that the assessee was not
a ‘shell company’.
Contentions of the Assessee:
The following key arguments were advanced by the assessee before the HC:
Maintainability of Assessee’s application before the AAR: The assessee submitted that the Revenue
had failed to challenge the initial order of the AAR wherein it had reserved the right to examine the
issue of tax avoidance at the final hearing stage as against at the admission stage. Consequently, the
ruling had attained finality and maintainability of the assessee’s application could not be challenged
at this stage before the HC. The assessee argued that the AAR’s order is thus final and binding on
parties and the Revenue.
Bona fide and Residence of the assessee: The assessee reiterated its long-term investment in TIL,
after due approval from the Indian regulator, its valid GBL-1 and TRC granted by Mauritian
authorities and income tax returns filed in Mauritius. It argued that it was a Mauritian ‘resident’ for
the purposes of the Treaty and therefore squarely entitled to Treaty benefits.
Exemption from Capital Gains Tax in India, Legality of Treaty shopping: The assessee further
substantiated its claim to avail Treaty benefits by placing reliance on the Azadi case (supra) and
circulars (binding on the Revenue) issued by the Central Board of Direct Taxes. The circulars
unequivocally provide that taxation of capital gains arising to a resident of Mauritius would be
taxable in Mauritius; and that a TRC would constitute sufficient evidence of residence, respectively.
Observations & Ruling of the Bombay High Court:
In its opening remarks – the HC held that in exercise of its writ jurisdiction under Article 226 of the
Constitution of India it would not sit as an appellate authority over finding of the AAR. The HC would
exercise its writ jurisdiction if the appreciation of facts and finding arrived at by the AAR is perverse
or if the provisions of the law are not properly construed.
Section 90(2) of the Act, provides that where the government, has entered into a tax treaty with
another country then in relation to the assessee to whom the said agreement applies, provisions of
such tax treaty shall apply to the extent they are more beneficial to the assessee, further clarified by
various circulars.
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In the extant case, the shares were purchased by the assessee in the year 1996 and held for a long
period of 13 years. This is sufficient for the assessee to prove its bonafide shareholding and that the
assessee is not a fly by night or a shell company.
The HC further held that, it does not appear that while considering the factual matrix of the matter,
the AAR has perversely recorded any finding. It has based its finding on the basis of evidence on
record. The said findings are a finding of fact arrived at on proper appreciation of evidence. The AAR
on considering the application and the documents and the facts on record had conclusively held that
the transaction is not designed for avoidance of income tax.
The HC held that the AAR has rightly relied on the documents submitted by the assessee like the
GBL-1 license, tax residency certificate issued by the Mauritius government and income tax returns
filed by the assessee in Mauritius. It also relied on the material regarding board meetings provided
by the assessee which proved such meetings were held in Mauritius along with the decision to sell
such shares was proved by way of board resolution being passed in Mauritius.
Basis above, the HC opined, it is clear that the capital gains from the alienation of shares situated in
India could only be taxed in Mauritius and not in India.
Citation:
CIT (International Taxation) v JSH (Mauritius) Ltd (Writ Petition No 3070 – Bombay High Court)
Our comments:
In the Pre-General Anti Avoidance Rule and pre-treaty amendment era, this decision of the HC is in
line with several previous decisions of various courts where treaty eligibility of a Mauritius company
has been upheld based on a valid TRC, absence of any Indian business presence, fraud or façade.
It may be noted that the India-Mauritius tax treaty has been amended vide CBDT Notification dated
10 August 2016. As per the amended India-Mauritius tax treaty, gains arising to a Mauritian
company from alienation of shares in an Indian company up to 31 March 2019 shall be taxable at a
lower rate (i.e. 50% of the tax rate applicable in India on such gains) if these shares are acquired on
or after 1 April 2017. This benefit of lower rate of taxation is subject to the fulfilment of conditions in
Limitation of Benefits (LoB) Article of the amended India-Mauritius tax treaty.
Accordingly, it may be difficult to simply resort to this decision of the Bombay High Court for shares
acquired in an Indian company by a Mauritian company on or after 1 April 2017 since independent
fulfilment of conditions in the LoB Article of the amended India Mauritius tax treaty shall also be
critical.
Additionally, the impact of the General Anti Avoidance Rules (GAAR) provided in the Act should also
be analysed. However, this decision of the Bombay High Court could be relied on in the case of
pending litigations on the eligibility of relief under the Capital Gains Article of the India-Mauritius tax
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treaty for alienation of shares, which were acquired in an Indian company by a Mauritian company
before 1 April 2017.
Also on 24 January 2017, the CBDT vide circular no 06/2017, has issued guiding principles for
determination of the place of effective management to help understand what is shareholder control,
management control and routine decision making. The guidelines are wide ranging and highly
subjective. Companies having Mauritius shareholding structure are well advised to consider the
guiding principles of the said circular, refer to revised provisions of the India Mauritius tax treaty as
above and also the recent GAAR provisions in structuring their transactions.
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Solar days relevant for service PE; FTS not taxable as per Saudi Arabia Tax Treaty
The Bangalore ITAT in case of M/s Electrical material Centre Co. Ltd held that for determining PE
status, solar days are to be considered and not man-days.
Facts & Issue:
The assessee company, a subsidiary of ABB Ltd, is a resident of Saudi Arabia. The company had sent
4 service engineers to India for 90 days. The AO considered man-days of services rendered and
termed the same as Service PE in India. Also the fees received by the assessee were charged to tax
u/s 115A of the Act. The assesse filed for an appeal wherein, the DRP confirmed the AO’s
contentions.
Aggrieved, the assesse filed an appeal with the Bangalore ITAT.
Contentions of the Revenue:
The Revenue argued that considering 4 engineers were in India for 90 days, the criteria of 180 days
for implication of service PE was getting satisfied. The revenue calculated a total of 360 days’
presence in India i.e. 90 days each of the four engineers.
The revenue placed reliance on co-ordinate bench ruling in ABB FZ-LLC vs. DCIT [IT(TP) A No.
1103/Bang/2013] wherein managerial/consultancy services were rendered through virtual modes
like e-mail, internet, video conference, etc., in present case, the invoice was raised only in respect of
stay of 4 engineers in India on the basis of man hours spent by them in India hence rendering of
services through any other modes was ruled out.
Also, the revenue treated the receipt in question as Royalty, as per India and Saudi Arabia DTAA and
u/s 115A of the Act, and taxed the same at 10%.
Contentions of the Assessee:
The assessee on the contrary argued that solar days have to be calculated as per Article 5(3)(b) of
the DTAA to compute the period for which activities continue in India and not the man-days as
considered by the revenue.
The assesse relied on Mumbai ITAT ruling in Clifford Chance vs. DCIT [76TTJ0725/82 ITD 0106]
wherein it was held that only solar days are to be considered for determining PE status.
Also, the assesse treated the said receipt as FTS and therefore concluded that it is not taxable
because there is no specific provision for taxability of FTS in the said treaty. This was established by
the Madras HC judgement in case of Bangkok Glass Industry Co. Ltd. vs. ACIT [2015 (4) TMI 503]
wherein FTS was not taxable as per India-Thailand DTAA as the same was considered as business
income as per residuary clause.
Observations & Ruling of the High Court:
The Hon’ble ITAT adopted the decision relied upon by the assessee, which prescibed that, multiple
counting of the common days was to be avoided as it may give absurd results. Accordingly, the days
when two or more employees were present in India together, should be counted only once.
Accordingly, the first issue was ruled in favour of the assessee, as the ITAT concluded that the
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presence of service engineers was only for 90 days (common days counted as one) and hence did
not satisfy the criteria of Service PE which requires 182 days presence. Regarding the tribunal order
cited by the revenue, the ITAT observed that it was not relevant because of difference in facts.
On the second ground, the ITAT observed that since FTS was not taxable under a specific clause of
the India-Saudi Arabia DTAA, residuary clause for other income i.e. Article 22 should be applicable.
The ITAT compared Article 22 of the said DTAA and India-Thailand DTAA which provide for taxability
of other income only in contracting state where the assessee is resident. Accordingly, FTS would not
be taxable in India as per the India-Saudi Arabia DTAA. However, on account of insufficient details
furnished by the assessee, the ITAT remitted the matter back to the AO to examine nature of the
receipt.
Citation:
Electrical material Center Co. Ltd. [TS-451-ITAT-2017(Bang)]
Our comments:
In order to establish Service PE in a contracting state, employees need to be present in the said
contracting state beyond 182days. To compute the period, presence of employees has to be
calculated on the basis of solar days i.e. multiple employees on a single day has to be considered as
one day. Common days to be treated as one in order to avoid the vague results that one would get if
man-days are calculated which may exceed the total number of days in a year.
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TRANSFER PRICING
The Company which is functionally different or multifunctional as compared to the assessee
cannot be taken as comparable in the absence of segmental details; Excludes 'FCS Software' for
software developer citing functional dissimilarity, absence of segmental details
The Pune ITAT in Barclays Technology Centre India Pvt Ltd v. DCIT, held, on facts, that FCS Software
had earned revenue from IT consulting, education and infrastructure management which imparted
training in the field of IT education to corporate companies and institutions, Central and State
Government Departments etc. and hence became functionally different from the activities
undertaken by the assessee. Further, the breakup of business segment profitability of the said
concern was not available and therefore, FSC Software could not be taken as a comparable to the
assessee.
Facts & Issue:
The assessee was engaged in providing software development services to its associated enterprises
i.e. Barclays Group worldwide and is a captive service provider. The operations were carried out
from its two units in Pune, one of which was registered as 100% Export Oriented Unit (EOU)
undertaking and the other is an approved Special Economic Zone (SEZ).
The assessee in the transfer pricing study report had selected TNMM method as most appropriate
method to benchmark its international transactions relating to provision of software development
services The assessee had made selection of comparable companies totalling 21 and had arrived at
the average PLI of the comparables at 11.26%, whereas the PLI of assessee worked out to 18.51%.
The TPO objected to the transfer pricing analysis done by the assessee.
One of the issues was the use of single year’s data and application of incorrect margins in respect of
certain companies. The TPO also proposed additional filters to be adopted and also turnover filter.
The TPO rejected 15 comparables out of 21 comparables selected by the assessee and the assessee
in reply, objected to the rejection of 10 comparables and further requested to include additional
three concerns.
The TPO thereafter, took into consideration the submissions of the assessee and eventually selected
13 concerns as comparable and the margins of said concerns were also re-worked and after allowing
working capital adjustment, the OP/Cost of the said concerns was worked out. The arithmetic mean
of the margins of comparables worked out at 26.38% as against the margins shown by the assessee
at 18.51%. Accordingly, an upward adjustment of Rs.20,39,77,971/- was proposed to the arm's
length price of international transactions.
The assessee had filed appeal against the order before CIT. The CIT(A) analyzed the issue raised by
the assessee and directed the Assessing Officer to include Quintegra Solutions Ltd., R.S. Software (I)
Ltd., Zylog Systems Ltd. and Thinksoft Global Services Ltd. in the final list of comparable companies,
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in case it satisfies all the filters used by the TPO in his order. The CIT(A) accepted the plea of assessee
for rejection of the comparable FCS Software. The CIT(A) noted that the Profit and Loss Account of
said concern only gives narration as income from software development and other services but the
segmental accounts were not available. The CIT(A) had referred to the annual report of the said
concern, wherein at pages 30 and 31, the company had earned 42% of revenue from IT consulting
i.e. software services, 37% of revenue from education and 21% of revenue from infrastructure
management.
The CIT(A) directed the Assessing Officer to exclude the said company from the list of comparables.
The CIT(A) also directed exclusion of Infosys Technologies Ltd. on turnover basis.
Being aggrieved, department had filed appeal before Hon. ITAT.
Contentions of the Revenue:
Revenue had placed reliance on the order of Ld. TPO and filed an objection against exclusion of FCS
Software by the Ld. CIT without considering that education and infrastructure management
segments also perform activities related to similar services. And also filed an objection on inclusion
of Quintegra Solutions Ltd., R.S. Software (I) Ltd., Zylog Systems Ltd. and Thinksoft Global Services
Ltd. on the ground that, these companies were functionally different as compared to the assessee.
Contentions of the Assessee:
The Ld. AR of the assessee had pointed out that, if the issue raised by the revenue in respect of
exclusion of FCS Software was rejected on the ground of abnormal profit, diversified business, then
all the grounds of appeal raised by the revenue and the assessee would become academic. The
assessee contended that, on exclusion of FCS Software from the list of comparables the margin
shown by the assessee would be within +/- 5% range as compared to the averages margins of
comparables.
The Ld. AR of the assessee pointed out that FCS Software had obtained revenue from IT Consulting
(42%), education (30%) and infrastructure management (21%) but business segment profitability
was not available for comparisons. The Ld. AR of the assessee had also pointed out that, in the
assessee’s own case in AY 2008-09, FCS Software was rejected from comparables on the ground of
abnormal fluctuations in margins. The Ld. AR of the assessee had relied upon Tribunal’s decisions in
the following cases:
1. TIBCO Software India Pvt. Ltd. Vs. DCIT in ITA No.276/PUN/2015 and cross appeal in ITA
No.334/PUN/2015, order dated 31.01.2017,
2. ACIT Vs. M/s. Synechron Technologies Pvt. Ltd. in ITA No.536/PUN/2015 and cross appeal in
ITA No.622/PUN/2015, order dated 16.06.2017 and
3. DCIT Vs. Exfo Electro Optical Engg. India Pvt. Ltd. in ITA No.1347/PUN/2015, order dated
07.07.2017
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Observations & Ruling of the Pune ITAT:
The Hon’ble ITAT had heard the rival contentions and perused the record. The Hon’ble ITAT had
observed that, in the present appeal, adjudication against the ground of appeal on exclusion of FCS
Software is needed as on exclusion of the said company, margins of the assessee company was
within the range of +/- 5% allowed by the Income Tax Act.
Further, It was observed that, the activity of education, imparted by FCS Software in the field of IT
education to corporate companies and institutions, Central and State Government Departments,
etc., and thus it was held to be product company and not comparable to the concern engaged in
providing software services to the assesse.
The Hon’ble ITAT relied upon decisions of the Tribunal in TIBCO Software India Pvt. Ltd. Vs. DCIT
(supra) and ACIT Vs. M/s. Synechron Technologies Pvt. Ltd. (supra) and determined FCS Software as
not functionally comparable to the assessee company.
The Hon’ble ITAT also held the decision of CIT (A) that, in the absence of segmental profitability of
the business segments of FCS Software, the margins of the said concern could not be compared with
the assessee.
Citation:
DCIT vs Barclays Technology Centre India Pvt. Ltd (ITA No. 1251/PUN/2015)
Our Comments:
The decision taken in impugned case is favourable for small entities, mainly those who are acting as
a captive services provider to its foreign AE. While applying Transactional Net Margin Method
(TNMM), net profit margin from a comparable uncontrolled transaction or number of such
transactions having regards to the same base is considered. In practice, net profit margin is
ascertained at segment level where segmental data are available.
Where segmental data are not available, net profit margin is normally determined at enterprise
level. In the impugned case, FCS Software was dealing in other business segments along with
software development services. And as per annual report it can be observed that; revenue
generated from all other segments are higher than Software Service segments and therefore, data
for segmental profitability is a must in such a scenario. There are plethora of judgements to the
effect that in the absence of providing segmental information about profitability especially through
information available in public domains, then such companies cannot be considered as comparable
for benchmarking purposes.
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GLOSSARY
ABBREVIATION
AAR
ACIT
ACT
AO
AY
CBDT
CIT
CIT(A)
DCIT
DRP
DTAA
FTS
FY
HC
INR
IRA
ITAT
IT Rules
Ltd.
PE
SC
TDS
TPO

MEANING
Hon’ble Authority for Advance Rulings
Learned Assistant Commissioner of Income Tax
Income Tax Act, 1961
Learned Assessing Officer
Assessment Year
Central Board of Direct Taxes
Learned Commissioner of Income Tax
Learned Commissioner of Income Tax (Appeals)
Learned Deputy Commissioner of Income Tax
Dispute Resolution Panel
Double Tax Avoidance Agreement
Fees for Technical Services
Financial Year
Hon’ble High Court
Indian Rupees
Indian Revenue Authorities
Hon’ble Income Tax Appellate Tribunal
Income Tax Rules, 1962
Limited
Permanent Establishment
Hon’ble Supreme Court
Tax Deducted at Source
Transfer Pricing Officer
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