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Del ITAT: Upholds Recognition Of Revenue By The
Percentage Completion Method
Facts and Issue
The assessee had entered into a long-term contract with BSNL for supply of telecommunication
system on turnkey basis. Under this contract, the assessee was responsible for planning,
engineering, supplying, installing, testing and commissioning the system. The contract started in
2005 and was concluded in 2010. The issue before the tribunal was about the amount of revenue
to be recognized in the year under appeal, which was an intervening year viz. AY 2008-09. This
was the second round of litigation, the matter having been set aside to the AO for fresh
adjudication. Similar issues were there in the earlier assessment years as well when the
department had brought to tax additional income from this contract over and above that
accounted for and offered to tax by the assessee. In this year, the claim of the assessee was that,
the income which was brought to tax in the earlier years could not once again be brought to tax
in the year under assessment. The AO accepted this basic contention of the assessee but did not
grant relief because, according to him, earlier year’s assessments were not accepted by the
assessee and were hence sub judice. The CIT(A) confirmed the addition for an altogether different
reasons questioning the correctness of the working submitted by the Assessee.
Contentions of the Assessee
The contention of the assessee was that it was following the percentage completion method in
respect of this long-term project and, the percentage of completion of the contract in the year
under assessment, having been accepted by the AO, all that remained was to bring the
incremental income to tax after excluding the income already brought to tax by the department
in the earlier years. It was the further contention of the Assessee that earlier years’ litigation on
this issue had attained finality and hence the additional income brought to tax in the earlier years

had also attained finality. It was also submitted that in contracts of this type, executed over a long
period of time, contract revenues wary from year to year and get crystallized in the year of
conclusion of the contract and that therefor there was no error in the working furnished by the
assessee, as erroneously observed by the CIT(A).
Contentions of the Revenue
The Ld. DR relied on the orders of the lower authorities
Observations and ruling of the Tribunal
The Tribunal noted that this was the second round of litigation and that the assessee had
established the correctness of the working. lt also noted that the litigation for the earlier years
had attained now finality. In the matter of recognizing revenue, the Tribunal took note of the
decision of the Supreme Court in the case of Bilahari Investment (P) Limited (299 ITR 1) and the
position that by the percentage completion method revenue is a recognized method of
recognizing revenue.
The tribunal accordingly allowed the appeal of the assessee granting deduction for the income
already recognized in the earlier years which had attained finality.
Citation
Nortel Networks India Pvt. Ltd [TS-83-ITAT-2022(DEL)]
Our Comments
It would appear that this was more of a factual issue than a legal issue. It cannot be disputed that
percentage of completion is one of the recognized methods of revenue recognition and, as held
by the Supreme Court in the case of Bilahari (supra), whether one follows the completed contract
method or the percentage completion method, the revenue to be ultimately recognized over the
duration of the contract is same. S 145 mandates that income chargeable under the head profits

and gains of business or profession have to be computed in accordance with the method of
accounting regularly employed by the assessee.

Bang ITAT: First Proviso To Section 40(a)(ia)
Inapplicable For Allowing Expenditure Not Otherwise
Allowable In That AY
Facts and Issue
The assessee had incurred certain expenditure which was claimed as allowable in the year under
assessment. The AO disallowed the claim on the ground that these expenses pertained to earlier
years. The CIT(A) confirmed the disallowance for the same reason.

Contentions of the Assessee
Before the Tribunal the assessee contended that the expenses were agreed upon and settled
during the year under assessment and hence were allowable. Further, reliance was placed on the
first proviso to section 40a(ia) that, tax having been deducted and paid during the year, the
expenditure was allowable in this year.

Observations and Ruling of the Tribunal
The Tribunal examined the history of section 40a(ia) and the rationale for the amendments that
were made to it from time to time. This clause provides for disallowance of expenditure where
tax has not been deducted or after deduction has not been paid on or before the due date of filing
of return u/s 139(1). The existing proviso to section 40a(ia) was introduced by the Finance Act 2010
and provides that, where in respect of any sum, tax has been deducted in any subsequent year or
has been deducted during the relevant year but paid after the due date specified u/s 139(1),
deduction shall be allowed in computing the income of the previous year in which tax has been
paid.

The assessee had placed reliance on this proviso to claim deduction in the year under appeal.

The Tribunal held that the proviso would come into play only when the disallowance was made
in an earlier assessment year and deduction was allowable in a subsequent year on the basis of
payment of tax after the due date for furnishing the return of income for the said earlier
assessment year. It held that, that was not the case before it because the claim for deduction of
the subject expanses was not disallowed in any earlier year.

In this case the expenditure pertained to a prior accounting period but was never claimed and
disallowed in any prior assessment year. Further, the assessee had no evidence to support its plea
that the disputes with the creditors were settled during the year or that the expenditure had in
fact accrued during the year on the basis of understanding with the creditor. Thus, the expenses
came to be treated as relating to a prior year which was the ground for disallowance as well.

The tribunal accordingly confirmed the disallowance

Citation
Geetha Pundaleeka: TS-75-ITAT-2022(Bang)
Our Comments
Under the Income tax Act, each accounting year is distinct and only income and expenditure of
that year are to be taken into account for computing the income of that year; expenditure not
pertaining to that year cannot be allowed in computing the income of that year. Section 40a(ia)
is primarily a disenabling section, providing for disallowance of expenditure in respect of which
tax has not been deducted or paid. The proviso there to is an enabling one intended to ameliorate

the hardship caused by the main clause but that cannot be used to claim deduction for an
expenditure which is not allowable u/s 37(1) itself. Section 37(1) and section 40a(ia) have to be
read harmoniously.

Bang ITAT: Flight Testing Services Availed By HAL Does
Not Satisfy ‘make-available’ Condition
Facts and Issues
The assessee, Hindustan Aeronautics Limited (HAL), a public sector undertaking of the
Government of India, was in the business of aerospace and defence. The assessee’s case for AY
2009-10 was reopened for assessment u/s 147 wherein the AO made an addition of Rs.13,80,672
u/s 40(a)(ia) for non-deduction of tax on payments made to CGTM France towards flight testing
services for an engine co-developed by the assessee and the holding company of CGTM France.
The Technical personnel of CGTM France came with their equipment/tools/testing kits to India
and carried out various tests in the premises of the assessee. Relying on the Most Favoured Nation
(MFN) clause in the India-France DTAA, the assessee applied the treaty between India and
Portugal for interpretating the meaning of ‘fee for technical services (FTS)’ which has more
restrictive definition of FTS as compared to India-France DTAA. Consequently, the assessee made
payment for availing flight-testing services to CGTM France without deducting tax on the ground
that services rendered did not satisfy the ‘make-available’ condition as was required under the
definition of FTS mentioned in India-Portugal DTAA. The AO made disallowance of the payment
made u/s 40(a)(i), on the ground that the payments were covered by the definition of FTS as
defined u/s 9(1)(vii) of the Act and hence tax ought to have been deducted at source. Aggrieved
by the order of the AO, the assessee filed an appeal before CIT(A). The CIT(A) ruled in favour of
the AO on the ground that services rendered satisfied the ‘make available’ condition. Aggrieved
by the order of the CIT(A), the assessee filed an appeal before the Bangalore ITAT.

Contentions of the Assessee
The assessee contended that there was no technology that was made available by CGTM France
to the assessee. The assessee also contended that. based on the receipt of the testing services, the

assessee would neither be able to conduct this test on their own without involvement of CGTM
France nor would it be able to undertake installation of the equipment. The assessee would
require assistance of CGTM France in each of the above services, if required, at later stages. Based
on this, the assessee concluded that the services provided by CGTM did not result in ‘make
available’ of technical knowledge and skill to the assessee thereby the requirement to deduct tax
at source u/s 195 of the Act did not arise.
Contentions of the Revenue
The revenue submitted that the services rendered by CGTM France in the form of test carried out
results in ‘make available’ technical knowledge to the assessee towards manufacturing of air
worthy engine.

Observations and ruling of the ITAT
The ITAT observed that the fees paid towards the services in question were purely towards the
testing of engines in order to identify the issues in the engine. The subsequent action of the
assessee to carry out the improvements based on the test results given by CGTM France could not
be considered as the basis for concluding that services rendered by CGTM France to the assessee
satisfied the ‘make available’ test. The ITAT noted that, conducting the test and subsequent
improvement to the engines based on test results, were independent activities and could not be
considered together. The ITAT also agreed with the argument of the assessee that tests conducted
by CGTM France could not be independently carried out by the assessee without the support of
engineers from CGTM France and hence did not satisfy the conditions of ‘make available’. Based
on this, the ITAT held that services rendered by CGTM France did not qualify as FTS under IndiaFrance treaty read with India-Portugal DTAA and hence did not attract section 195 of the Act. As

a result, ITAT held that no disallowance was warranted u/s 40(a)(ia) of the expenses claimed by
the assessee towards payment of service charges to CGTM France.

Citation

M/s Hindustan Aeronautics Ltd Vs. ACIT, ITA No. 83/Bang/2018
Our Comments
The ITAT has affirmed the long standing principle emanating from the Karnataka High Court
ruling in the case of De Beers India Minerals Pvt. Limited (2012): 346 ITR 467 (Kar) that condition
of technical services being ‘ made available’ does not get satisfied unless the person receiving
the services is enabled to render such services on its own in future without having recourse to the
person providing the service; the required technical knowledge and skills of the provider are not
absorbed by the receiver. The other interesting aspect of the Tribunal’s ruling is that, even if the
assessee subsequently acted up the findings of the test study, it would not mean that the make
available test has been satisfied; the two are independent activities for this purpose.

Del ITAT: ‘Reason To Believe’ Is An Essential Ingredient
For Reopening Assessment U/S 147 Of The IT Act.
Facts and Issues
Bentley Nevada Inc., the assessee company incorporated in USA, was a tax resident of USA and
was engaged in supplying goods and software to various customers in India. The assessee
company was a wholly owned subsidiary of General Electric Company. The A.O., on the basis of
earlier assessment orders for AY 2001-02 to AY 2006-07, was of the opinion that the assessee
company had a business connection in India as well as PE and the said PE was engaged in
activities which could not be termed as auxiliary and preparatory. Hence, the A.O. issued a notice
u/s 148 of the Act for reopening the cases of the assesee company for AYs 2008-09 through AY
2011-12.
Contentions of the Assessee before the ITAT
The assessee contended that although business activities carried on in the years under
assessment were same as AY 2002-03 to AY 2006-07 but nowhere it has been accepted that facts
which existed in the earlier years are same for the years under consideration. Hence the facts of
the instant case were distinguishable from the facts in earlier years.
Contentions of the Revenue before the ITAT
The revenue contended that the assessee had business connection as well as PE in India as found
out in the facts pertaining to the reasons for reopening the case for the A.Y. 2001-02.
Observations and Ruling of the ITAT
The ITAT observed that in the assessment order there was no mention of the facts pertaining to
the AYs 2008-09 to AY 2011-12 and there needed to be a close nexus between the material before
the A.O. and the ‘reasons to believe’ he had formed. The condition of ‘reasons to believe’ was

paramount to initiate proceedings u/s 147 of the Act and not a mere formality. It was mandatory
and failure to fulfil that condition would vitiate the entire proceedings. The ITAT also observed
that existence of the PE is a fact specific issue and needed to be decided year on year basis. The
reasons for reopening the assessment could not be improved in the body of the assessment order.
Based on this the ITAT quashed the notice issued u/s 148 of the Act.
Citation
Bentley Nevada Inc. [TS-62-ITAT-2022(DEL)]
Our Comments
This decision reiterates the following basic principles of reassessment upheld by various judicial
authorities on numerous occasions, i) each year is a separate assessment year and existence of
facts has to be ascertained on a year-to-year basis, ii) nexus between material suggesting
escapement of income and formation of belief of escapement of income is necessary, iii)
formation of belief is a condition precedent to reopen the assessment and not a mere formality,
as failure thereof would vitiate the entire reassessment proceeding, and iv) the reasons for
reopening the assessment cannot be improved in the body of the assessment order. The new
regime of reassessment will create new jurisprudence on the subject.

DDN ITAT: Interest On Income Tax Refund Is Not
Connected To PE; Taxable As Per Article 11
Facts and Issues
Bakers Huges Singapore PTE, tax resident of USA (‘the Assessee’) had PE in India. The Assessee
had earned interest on income tax refund of Rs. 2,14,16,478 in AY 2015-16 and had offered the
same to tax @ 15%, in terms of the DTAA between India and USA. The AO held that interest income
received by the Assessee on account of income tax refund is taxable at the Maximum Marginal
Rate of 40 percent.
The CIT(A) upheld the order of the AO. Since the Revenue was in appeal on certain issues, the
Assessee filed the cross objections there against.
Contentions of the Assessee
The Assessee contended that they were entitled for benefits under the DTAA between India and
USA and accordingly, subject interest was chargeable in accordance with Article 11 of the IndoUS DTAA.
The interest on income tax was liable to be taxed on the amount under the residuary head and
not under the business head. It was stated that the indebtedness cannot be said to be effectively
connected with the business carried on by the PE in India. Since, provisions under DTAA were more
beneficial than provisions as per Act, the amount was to be taxed under DTAA.
Contentions of the Revenue
The Revenue contended that interest income was to be taxed as business income as the same was
received in the course of business of the PE in India and therefore there was a direct nexus of
indebtedness with the assets of the business.

Observations and Ruling of the ITAT
The Hon’ble ITAT referred to the provisions of Section 90(2) of the Act and held that, assessment
of interest to tax under the treaty would be more beneficial as compared to its assessment under
the Act.
It was further stated that Interest income need not be necessarily business income in nature for
establishing the effective connection with the PE because that would render provisions contained
in paragraph 4 of Article 11 redundant.
On referring to Article 11 of the DTAA, the ITAT held that interest on income tax refund is not
effectively connected with the PE either on the basis of asset-test or activity-test. Hence, it is
taxable as per the provisions in the Para No. 2 of Article 11 of Indo-US DTAA.
Citation
Baker Hughes Singapore Pte [TS-158-ITAT-2022(DDN)]
Our Comments
Similar view was taken by the Hon’ble Delhi ITAT in case of Transocean Offshore International
Ventures Ltd. v DCIT (IT) [2022] 136 taxmann.com 351 (Delhi - Trib.) dated January 28, 2022
wherein the court held that interest on income-tax refund is not effectively connected with the
PE either on basis of asset-test or activity-test and hence, it is taxable as per provisions in Para No
2 of Article 11 of Indo-US DTAA. Even for the purposes of domestic taxation, interest earned on
surplus funds is generally taxable under the residuary head and only rarely it has been held to be
taxable under the head ‘Business’.

Del ITAT: Change In Shareholding Of Ultimate Parent
Company, Brought Forward Losses Can Still Be Set-Off Section 79
Facts of the case
WSP Consultants India Pvt. Ltd. (‘Assessee’) is a wholly owned subsidiary (i.e. 99.99%) of WSP GRP
Cyprus Holding Ltd. (‘WSP Cyprus’). During the FY 2011-12 (i.e. AY 2012-13), the Assessee incurred
certain business losses, which were adjusted while computing the business income for AYs 201314 & 2014-15. The AO proposed to invoke the provisions of section 79 of the Act and disallow such
set -off of brought forward business losses on the reasoning that there was a change in the
ultimate parent company (i.e. from WSP Group Plc. UK to WSP Group Inc., Canada). The Assessee
submitted that the immediate registered shareholder of the Assessee Company (i.e. WSP Cyprus)
has continued to remain the same and therefore the provisions of section 79 are not attracted.
The AO did not accept the Assessee’s contention and disallowed the set-off of such losses in AYs
2013-14 and 2014-15. The Assessee filed an appeal before the CIT(A), which was decided in favour
of the Assessee. The AO preferred an appeal to the Delhi ITAT against the CIT(A) order.
Contentions of the Assessee
The Assessee submitted the following before the Delhi ITAT:


There is no change in the shareholding of the Assessee, i.e. WSP Cyprus continues to be the
registered and beneficial owner of shares in AY 2012-13 (i.e. the year in which the loss was
incurred)



The ultimate holding company of the group, i.e. WSP UK has become the intermediate holding
company and WSP Canada has become the ultimate holding company, w.e.f. August 1, 2012.
This, does not affect the shareholding of WSP Cyprus in the Assessee.



Merely because the shares of the Holding Company (i.e. WSP Cyprus) were held by the other
shareholders, the said shareholders (i.e. ultimate shareholders) cannot be said to be the
beneficial owner of shares of the Assessee. There was nothing on record, either in the
assessment order or the financial statements of the Assessee, including the audit report, which
would indicate that the ultimate holding company was the actual beneficial share holder
having 51% or more voting rights in the Assessee as on March 31, 2012 and March 31, 2013.
Thus, the provisions of section 79 cannot be invoked. For this, reliance was placed upon the
decision of the Delhi High Court in the case of Yum Restaurants Pvt. Ltd. v. ITO (66
taxmann.com 47) and Mumbai ITAT in the case of Just Lifestyle Pvt. Ltd. v. DCIT (ITA No.
2638/Mum/2012).

Contentions of the Revenue
The Revenue relied upon the tax stand taken by the AO.
Ruling of the Delhi ITAT
The Delhi ITAT accepted the factual and legal arguments put across by the Assessee and held that
the provisions of section 79 are not attracted. For rendering this decision, the Delhi ITAT has relied
upon the decisions relied by the Assessee. Further, the Delhi ITAT has observed that the registered
shareholder is the beneficial owner of shares, unless such shares are held in the capacity of a
nominee/ agent/ trustee of the real owner, which was not the case of the Assessee.
Citation
WSP Consultants India Pvt. Ltd. [TS-151-ITAT-2022(DEL)]

Our Comments
Section 79 of the Act provides that where there is a change in the shareholding of a ‘company in
which the public are not substantially interested’ (section 2(18) of the Act), no loss incurred in any
prior years shall be carried forward and set-off against the income of the previous year, unless on
the last day of the previous year, shares carrying not less than 51% of the voting power are
beneficially held by the same persons as in the year in which the loss was incurred. These
provisions are not applicable for carry forward and set-off of unabsorbed depreciation.
The applicability of section 79 in cases of internal restructuring, has been a controversial aspect.
The Mumbai ITAT in the case of DCIT v. Tril Roads Pvt. Ltd. (ITA No. 3914/Mum/2019), based on
the facts, has laid emphasis on the importance of the aspect of change in effective voting power
to trigger the provision of section 79 of the Act.
Further, the Mumbai ITAT in the case of BancTec TPS India Pvt. Ltd. v. PCIT has held for the purpose
of section 79, the continuity of ultimate beneficial ownership and not the immediate direct
ownership is required to be satisfied. Reliance was placed upon the decision of Ahmedabad ITAT
in the case of CLP Power India Pvt. Ltd. v. DCIT (2018) 170 ITD 744 and Karnataka HC in the case
of CIT v. AMCO Power Systems Ltd (2015) 379 ITR 375, wherein it was held that beneficial
ownership is relevant and not the legal ownership of shares. The Mumbai ITAT in the case of
Bechtel France SAS v. DCIT(IT) (2021) (ITA no. 830/Mum/2021) has held that the provisions of
section 79 are not applicable, if there is no effective change in ultimate voting power.
At some point of time these decisions will have to be reconciled. In the present case, the shares
continued to be held by the same holding company. However, the shareholding of this holding
company changed so that it became the intermediate holding company as against its earlier
position of ultimate holding company.

Mum ITAT: Upholds Addition To Book Profits Of The
Amount Offered Under Normal Tax Provisions And
Reflected In Form 26AS
Facts and Issues
The case of Everest Kanto Cylinder Ltd (‘the Assessee’) was selected for assessment for AY 201314. During the assessment proceedings, the Assessee was asked to reconcile the income
appearing in Form 26AS. The Assessee submitted the reconciliation along with reasons for
difference and offered interest income of Rs. 30,82,223 to tax under the normal provisions of the
Act. Based on the same, the AO taxed such amount under normal provisions of the Act and also
added such income to book profits while computing income under MAT.
The Assessee filed an appeal before the Hon’ble CIT(A). The Hon’ble CIT(A) held that the Assessee
have themselves offered interest income of Rs. 30,82,223 to tax and since book profit itself would
need modification, the decision of the Hon’ble Supreme Court in the case of Apollo Tyres v. CIT
(255 ITR 273)(SC) will not be applicable in the given case. Hence, upheld the order of the AO.
Aggrieved by the order of the Ld. CIT(A), the Assessee filed an appeal before the Hon’ble Mumbai
ITAT.
Contentions of the Assessee
The Assessee referred to Explanation 1 of the section 115JB of the Act and contended that interest
income cannot be added to the book profits as same is not provided therein.
It placed reliance on the Hon'ble Supreme Court in the case of Apollo Tyres (supra) wherein the
court has held that for the purposes of computing the book profits, the amount which are

mentioned in Explanation 1 to section 115JB, can be added and no other amount/s can be added
to the book profit.
Contentions of the Revenue
The Revenue placed its reliance on the order of the Ld. CIT(A).
Observations and Ruling of the ITAT
The Hon’ble Mumbai ITAT noted that on enquiry by the AO during the assessment proceedings,
the Assessee offered interest income of Rs. 30, 82,223 to tax under normal computation of the Act.
On perusal of Explanation 1 to Section 115JB of the Act, it states that book profit means the profit
as shown in the statement of the profit & loss account drawn in accordance with the provisions of
the Companies Act, 2013. It was not the case of the Assessee that the income shown in Form No.
26AS was not the its income or was not required to be shown by the Assessee in the books of
account while preparing the profit and loss statement.
The interest income which was offered by the Assessee under normal provisions of the Act was
required to be duly shown in their book profits while preparing the accounts in accordance with
the Companies Act, 2013. In view of the Hon’ble ITAT, this was either inadvertent error or omission
or fraud by the Assessee, to not include interest income, which was otherwise required to be
included in the statement of profit & loss account.
Based on above, the Hon’ble ITAT dismissed the Assessee’s appeal and held that such amount is
required to be added to the book profits for the purpose of computing MAT and no person can be
permitted to gain from their own mistake either deliberately or intentionally or otherwise done.
Citation
Everest Kanto Cylinder Ltd [TS-135-ITAT-2022(Mum)]

Our Comments
The Hon’ble SC in the Apollo Tyres (supra) ruled that section 115JB do not empower the AO to
recast the account for the purposes of determining the book profit under MAT, as determined in
statement of profit & loss account prepared in accordance with the provisions of the Companies
Act. But where the said profit & loss account is not correctly drawn up, as admitted by the Assessee,
this decision will be of no avail.
The income of the Assessee could be different than the income as appearing in the AIS statement
due to different accounting method / policy or finalisation of the accounts before the AIS
statement is updated for the last quarter etc.
The tax payer are advised to reconcile the AIS statement before the finalisation of the Accounts
and also before filing the tax return to avoid such litigation. This can also be treated as
underreporting or misreporting of the income and penalty u/s 270A could be applicable.

Ind ITAT: Holds PAN, Operative Bank Account And TDS
Compliance Sufficient To Establish Genuineness Of
Sub-contractors
Facts of the case
Agarwal Construction Co., Bhopal (‘Assessee’) is a partnership firm and had shown income from
construction of housing projects. The Assessee is part of a group of various concerns and
individuals, known as ‘Sagar Group’. The Assessee firm is carrying on business as a real estate
developer, builder and civil contractor, etc. The group is also running various educational
institutions at Bhopal. A Search was conducted by the tax Authorities on the Assessee firm and
notices were issued u/s 153A, directing the Assessee to file the tax returns for various assessment
years.
Amongst other additions, the AO disallowed payments of Rs. 7.46 crores made to the subcontractors. The Assessee preferred an appeal before the CIT(A), who partially allowed the
payments (given below):
Particulars
Sub-contractors with no PAN/ identity /

Amount (Rs.)
79,44,712

address
Sub-contractors in whose name, bank bills/

View taken by the CIT(A)
Disallowed the payment, as the identity of the
sub-contractor was not proved

1,03,20,473

cash memo / vouchers were seized

Disallowed the payment, as the Assessee
failed to substantiate the genuineness of the
payments

Sub-contractors with PAN and other details

5,47,90,021

Disallowed 10% to cover up any alleged bogus
payment

Sub-contractor (Ms. X)

15,51,936

Disallowed the payment, as the identity and
genuineness was not established

The Assessee and the AO preferred appeals to the Indore ITAT, against the CIT(A)’s order.
Contentions of the Assessee
The Assessee raised the following contentions before the Indore ITAT:


For development of a huge housing project, various contractors are required to be engaged.
For smaller work, small contactors / labour are required.



TDS was duly deducted by the Assessee on the payments to contractors, wherever applicable.



For small work, the Assessee was unable to produce the small contractors, because their
whereabouts were not known to the Assessee after the completion of the work allotted to
them.



The bills / bank statements of the contractors were found at the premises of the Assessee,
since some of the contractors are illiterate and the bills are given by them after part
completion of the work. Hence, blank letter heads and the vouchers were found at the
premises of the Assessee.



The contractors have the PAN and also operating their bank accounts and hence, the identities
are proved.



In relation to 10% disallowance, the Assessee submitted that no disallowance is required, since
the contractors have genuinely worked and the TDS is made by the Assessee from the
payments to them.



These are not un-disclosed expenditure, since the amount is debited to the profit and loss
accounts and the source is clearly proved and verifiable from the books of accounts.

Contentions of the Revenue
The Revenue relied upon the stand taken by the AO.

Ruling of the Indore ITAT
In view of the typical facts, the Indore ITAT accepted the contentions of the Assessee and allowed
the payments to sub-contractors, especially since the contractors had carried out the work and
the TDS was also made from the payments.
While deciding the mater, the ITAT has relied upon the facts and the principles laid decision by
the Indore Bench in the case of Agrawal Technical Education (ITA nos. 83 to 89 & 81/Ind/2020). In
this decision, the ITAT had also noted the important fact that the expenditure incurred in respect
of payments to sub-contractors was reasonable as compared to the total cost of the building
constructed by the taxpayer. Further, the payments were made through banking channel and
necessary TDS was made, wherever applicable.
Citation
Agrawal Construction Co. [TS-68-ITAT-2022 (Ind)]
Our Comments
For allowability of expenses, the taxpayer is required to maintain sufficient documents /
evidences to prove that the expenses are incurred wholly and exclusively for the purpose of the
business. For this purpose and to reduce the cash expenditure, the Government has also pushed
for Digitalization. Digitalization of financial transactions would match and record, every
transaction in the name of a person and helps the tax authorities to track and verify the
transactions in future. The Government has made efforts to ensure all the rural citizens have a
bank account through the Jan Dhan Yojana. Further, the Aadhar-PAN linkage gives maximum
disclosure about the individual to the Authorities. These data would go a long way to meet with
the requirements of proving the identity of the beneficiaries, who have received the payments. In
the end, it is all a question of preponderance of probability.

Mum ITAT: Extended Time Limit To 16 Years For
Reopening Assessment In Case Of Income From Foreign
Asset Brought In By The Finance Act 2012 Would Be
Retrospective In Nature In The Light Of Explanation To
Section 149 For Assessment Year/s Beginning On Or
Before 1-4-2012
Facts in brief
Mr. Thakkar (the assessee) a senior chartered accountants in practice in Mumbai was subjected
to a search and seizure operation on 10 August 2011. Some of the papers found during the search
and seizure operation indicated that

the assessee, along with one Suryakant Chagganlal Suchak (assessee’s father in law) , had
invested UK £ 15,00,000 in India Resurgent Bonds issued by the State Bank of India for nonresident Indians,



the assessee had received UK £ 14,400 from a non-resident,



the assessee had a bank account in HSBC Private Bank (Suisse) SA, Geneva, as a trustee of
the Chagganlal Suchak Family Trust, and this account had deposits to the tune of US $
31,29,878.



It was also discovered that the seized papers show payments aggregating to UK £ 3,30,400
to the assessee and his family members- namely D J Thakkar, Indira D Thakkar, Mitali R
Lakhanpal and Deval E Anthony.

In the assessee’s recorded statement u/s 132, it was accepted that the assessee’ father in law
Shri Chagganlal M Suchak had set aside a corpus for the benefit of his children and

grandchildren, which was invested in Resurgent India Bonds, and the beneficiaries of this
corpus included the assessee’s wife and children. The assessee claimed that the legacy so
received by him and his family members was duly disclosed in the tax returns but this fact
could not be verified due to the non-availability of the related tax returns.
It was alleged that income from asset/s located outside India had escaped assessment. The
assessment of A.Y. 1990-2000 was reopened on 27th March 2015.
The assessee challenged the validity of reassessment proceedings before the CIT Appeals.
The CITA noted that vide amendment brought in by the Finance Act 2012 on 1st July 2012 to the
provisions of Section 149 (1) (c) enhanced the limitation period for reopening assessment from six
to sixteen years.
However the CITA gave a finding that even though the period for reopening the assessments in
case of income from assets located outside India stood increased to 16 years with effect from 1st
July 2012, it could only take prospective effect and would not be said to be applicable to the
impugned A.Y. 1999-2000.
This amendment, therefore, could not come to the rescue of the Assessing Officer to enable
reopening of the concluded assessment for the said A.Y. 1999-2000.
Revenue filed second appeal before the Tribunal.
Ruling of the Honourable Tribunal Mumbai in the impugned Dilip Thakkar’s case
Distinguishing the decision in Brahm Dutt’s case Honourable Mumbai Tribunal held as follows

Since Explanation to section 149 clearly provided that provisions of sub-sections (1) and
(3), as amended by Finance Act, 2012, would be applicable for any assessment year
beginning on or before 1-4-2012, amendment in section 149(1), introduced with effect from
1-7-2012, would be retrospective in nature by virtue of Explanation below section 149(3),
section 149(1)(c) is specifically stated to have a retrospective application



The amendment in section 149(1), introduced with effect from 1st July 2012, is thus
expressly stated to be retrospective in nature, and there is no bar on the validity of the
retrospectivity of the taxing statute as long as it is clearly specified to be so.



Justice G P Singh in his oft-quoted treatise ‘Principles of Statutory Interpretation' has after
referring to several decisions of courts observed that the Union Parliament and the State
Legislature have plenary powers of legislation within the fields assigned to them and,
subject to the certain constitutional and judicially recognised restrictions, can legislate
prospectively as well as retrospectively and that "It is a cardinal principle of construction
that every statute is prima facie prospective unless it is expressly, or by necessary
implication, made to have a retrospective operation". The validity of a statute being
retrospective in effect cannot, as such, be questioned in principle. In any event, it is not
open to a forum like this Appellate Tribunal- much less a Commissioner (Appeals), to
contest validity of a retrospective amendment in law.



Explanation below section 149(3), did not come up for consideration before Their
Lordships
(Delhi High Court in Brahm Dutt’s case) judicial precedent is from a non-jurisdictional High
Court. The decision of one High Court is neither binding precedent for another High Court
nor the courts or the Tribunals outside its territorial jurisdiction. It is well-settled that the
decision of a High Court will have the force of binding precedent only in the State or
territories on which the court has jurisdiction. In other States or outside the territorial
jurisdiction of that High Court it may, at best, have only persuasive effect".

Citation
Dilip J Thakkar TS-81-ITAT-2022(Mum)

Our Comments
Honourable Mumbai Tribunal has on the basis of the attendant facts of the case noted and
distinguished the decision of Honourable Delhi High Court in the case of Brahm Dutt (260 Taxman
380) cited before it. Honourable Delhi High Court in the case of Brahm Dutt (supra) had to deal
with the applicability of extended limitation period of sixteen years for reopening assessment
brought in vide Finance Act 2012 w.e.f. 1st July, 2012 in Section 149.
Honourable Delhi High Court referred to and relied upon two earlier decisions of Honourable
Supreme Court and at this stage it would be pertinent to refer to the decisions of Honourable
Supreme Court in case of K. M. Sharma v. Income Tax Officer [2002] 122 Taxman 426/254 ITR 772
(SC) and S.S. Gadgil v. Lal & Co. 53 ITR 231 (SC) wherein the retrospectivity of the provisions of
Section 149 read with provisions of Section 150 had fallen for consideration.
Previous Supreme Court rulings in the context of amendment to Section 150 read with Section
149
The question raised before the Honourable Supreme Court in K. M. Sharma’s case was whether
the provisions of sub-section (1) of section 150 as amended with effect from 1-4-1989, could be
availed for reopening assessments in pursuance of an order on appeal which had already attained
finality as on 1-4-1989 (Assessment years 1968-69 to 1971-72 and 1981-82 to 1982-83) and could
not be reopened due to bar of limitation stipulated in Section 149.
Honourable Supreme Court noted as follows

The amendment made to sub-section (1) of section 150, which intends to lift embargo of
period of limitation u/s 149 to enable the authorities to reopen assessments not only on
the basis of orders passed in proceedings under the Act but also on order of a Court in any
proceedings under any law, has to be applied prospectively on or after 1-4-1989



The plain language of sub-section (2) of section 150 clearly restricts application of subsection (1) [of Section 150] to enable the authority to reopen assessments which have not
already become final on the expiry of prescribed period of limitation u/s 149.



The amendment to subsection (1) of section 150 is neither expressed nor intended to be
implied to be retrospective and, therefore, has to be held as only prospective.

Honourable Supreme Court had held in the light of the applicable and prevalent legal provisions
that proceedings which had attained finality under existing law due to bar of limitation cannot be
held to be open for revival unless the amended provision is clearly given retrospective operation.
Honourable Mumbai Tribunal has duly noted the distinction between the provision made
specifically applicable with retrospective effect vis-à-vis provision not specifically stated to be
retrospective nor by necessary implication intended to be retrospective.
Finality would be said to be reached only when the jurisdictional High Court and Apex Court
interpret the provision and pronounce the decision.

Chny ITAT: Expense / Loss On Unmaterialized
Acquisition Activity Allowed As Revenue Expenditure /
Business Loss
Facts of the case
The Appellant had claimed deduction for advance written off, payment to bank upon invocation
of corporate guarantee and Investment written off. The said write offs were on account of losses
suffered due to investment in its wholly owned subsidiary company (WOS) i.e., Sherisha
Technologies (S) Pte. Ltd (‘STPL’). The Appellant had decided to acquire a company named M/s
Kaltech Engineering & Refrigeration Pte. Ltd. (‘KERPL’) in Singapore which was carrying on similar
business as that of assessee (STPL) based at Singapore. The purpose was to have to have a strong
foothold in the international market which would serve assessee’s larger business interest. Due
to regulatory restrictions, the assessee had to set up a wholly owned subsidiary in Singapore
named as STPL and started acquiring the shares of KERPL.
While investing in KERPL, the Appellant had incurred certain expenses towards due diligence on
behalf of STPL, which were recorded as loans and advances in the books of the Appellant with an
intention to recover from STPL. However, the deal to acquire KERPL did not work through and the
expenses incurred were not recoverable from STPL. Thus, the same had to be written off by the
Appellant. Separately, STPL had also taken bank loan to invest in KERPL. Since the deal was not
crystallized, the loan was to be repaid. The Bank had invoked the corporate guarantee given by
the Appellant and the Appellant had to repay the loan amount to the Bank. The same was claimed
as expenses u/s 37(1) of the Act. Finally, since the deal of acquiring KERPL was not done, STPL
became a shell company and the investment in STPL by the Appellant was also required to be
written off as business loss u/s 28 of the Act.

The AO had disallowed the above claims as not a revenue expenditure or business loss u/s 28 of
the Act. CIT(A) confirmed the findings of the AO holding that the sole purpose was to make
investment in another company and thus, loss was in the nature of capital loss and was rightly
disallowed by the AO as capital loss.
Aggrieved by the order of the AO and the CIT(A), an appeal was preferred before the ITAT.
Contentions of the Assessee
AR submitted that the whole idea of advancing money to STPL was to get control over KERPL
which was in the same line of business. By acquiring this entity, the assessee would have been
able to import the refrigerant gases from Singapore in accordance with its main object which was
to manufacture & deal in cylinders.
Further, AR submitted that even the investment in STPL was also in accordance with the assessee’s
main objects and loss suffered there-from was an allowable expenditure / business loss.
AR placed reliance on various decisions to submit that all the three claims were allowable as
business loss and/or business expenditure.
Contentions of the Revenue
DR highlighted that aforesaid losses / expenditure were incurred for the purpose of acquiring
another entity. Therefore, the expenditure was capital in nature which was evident from the fact
that all these advances were shown as ‘loans and advances’ in the Balance Sheet of the assessee.
DR contended that the advances given were not in the nature of trade advances given in the
ordinary course of business. Further, these advances were never offered to tax earlier.

Similarly, even the invocation of corporate guarantee and write off of investment in the subsidiary
company were also capital in nature and the loss was not suffered in the ordinary course of
business.
Observations of the ITAT
ITAT observed from the facts of the case that the amounts under dispute were expenditure
incurred and write off done in relation to the investments proposed in a company named KERPL.
The said acquisition was towards extension of the business of the assessee, which was evident
from the fact that the said company KERPL was also in the same line of business.
ITAT also observed that STPL had no independent source of income and all the funding was done
by the assessee itself.
It was noticed that due to certain reasons the entire transaction was reversed and in the process,
the assessee suffered loss. ITAT held that all the three write-off were part and parcel of the same
transaction and arose in the assessee’s efforts to run the business more smoothly.
ITAT held that the transaction of acquisition of KERPL was in the normal course of business.
Accordingly, it was held that the loss occurred during such transaction could not be said to be in
capital field. ITAT referred to the various decisions and held that the resultant loss suffered by the
assessee was rightly claimed as revenue expenditure / business loss which was also duly writtenoff in the Profit Loss Account.
Citation
Refex Industries Limited v. DCIT [TS-95-ITAT-2022 (CHNY)]

Our Comments
What is pertinent to be considered is that, if in case the activity undertaken is towards
enhancement of the business and there is commercial expediency, the loss occurred could be said
to be an allowable business loss / expenditure. In other words, the transaction should have effect
of furthering the business operations of the assessee. There has to be proximate nexus between
the business of the assessee and business of the investee company; once that is established
commercial expediency would stand established.

Mum ITAT: Sales Tax Remission pursuant To
Government Incentive Scheme Not Taxable; Fertilizer
Subsidy Received Eligible For 80-IB Deduction
Facts of the case
In the impugned year under consideration, Hindustan Lever Chemicals limited (‘HLCL’) was
amalgamated with the Appellant. The effective date was June 1, 2004 and the appointed date
was April 1, 2002. Accordingly, the assessee had filed a revised return wherein claim u/s 80 IB, was
not made but, disclosure was made that the same will be claimed at the time of assessment.
Thereafter, during the course of assessment proceedings, a claim was made u/s 80IB of the Act,
being 30% of the profit. This was the fourth year of claim and the claim was supported by Audit
Report in Form 10CCB.
The AO relied upon the history in the case of HLCL for AY 2002-03 and disallowed the claim of
section 80IB to the extent of the income in respect of Sales tax remission and price concession,
being in the nature of fertilizer subsidy included in the claim made u/s 80IB of the Act. CIT(A)
confirmed the findings of the AO and upheld the disallowance. Aggrieved with the said
disallowance of claim, the Appellant had filed an appeal before the ITAT.
ITAT heard the matter and the arguments put forth by the AR and DR. The order of the CIT(A) was
set aside and the matter was remitted to the file of the AO for fresh adjudication. Thereafter, a
MA was filed for specific adjudication on two issues: (a) Whether the sales tax subsidy received
was income of the assessee or not, which specific ground was not adjudicated by the ITAT; and (b)

Whether fertilizer subsidy received can be said to be derived from the eligible business of the
industrial undertaking claiming deduction u/s 80IB of the Act.
The MA was admitted and the matter was recalled for hearing on the above two aspects.
Contentions of the Assessee
On the issue of sales tax remission received on sale of goods, which accrued pursuant to an
incentive scheme provided by the Government, AR submitted that the said amount was in the
nature of capital receipt and not chargeable to tax. Reliance was placed on the various decisions
rendered by SC and various HCs.
AR further submitted that the matter should not be transferred to the file of the AO as the scheme
and other factual details were also submitted before the CIT(A).
On the issue of claiming deduction for the fertilizer subsidy received by the assessee, AR
submitted that the fertilizer subsidy was nothing but part of the sale price being compensated by
the Government. The subsidy was granted to give impetus to the stagnating demand for the
fertilizers and to ameliorate the nutrient imbalance in the soil, which was essential for sustaining
the desired growth in agricultural productivity.
AR also submitted that the subsidy of fertilizer was received in the business of manufacturing of
the fertilizer by the assessee and therefore, such fertilizer subsidy was income derived from the
business of eligible industrial undertaking.
Contentions of the Revenue
DR highlighted that the additional ground raised on the taxability of the sales tax remission was
not before the AO and that the matter should correctly go back to the file of the AO. DR submitted

that the purpose and intent of the scheme of the Government was never verified by the AO and
the additional ground was raised for the first time before the co-ordinate bench.
DR relied upon the erstwhile decision of the ITAT rendered in the case of HLCL, towards claiming
deduction of fertilizer subsidy u/s 80IB of the Act, and argued that the said issue is decided in
favour of the Revenue.
Observations of the ITAT
ITAT observed that the West Bengal incentive scheme was to extend incentive for promoting
industries in the state. The assessee had opted for remission of sales tax due for payment which
was subject to ceiling of 100 % of the gross value of the fixed capital asset of the approved project.
ITAT referred to the decision of the SC in the case of CIT Madras Vs Ponni Sugar [2008] 174 Taxman
87 (SC), wherein it was held that the object for which the subsidy/assistance was given would
determine the nature of the incentive subsidy. ITAT noted that in the present case, the object of
the scheme was to industrialize the State. Thus, it was accordingly held that the sales tax
remission would be treated as capital receipt, not chargeable to tax. The additional ground of
appeal was accordingly allowed.
On the second issue of claiming deduction for fertilizer subsidy, ITAT observed that the
government decided the maximum retail price and the difference between costs less maximum
retail price was paid to the appellant by the way of product subsidy. It was thus understood that,
in a way, part of the cost was recovered from the Government and was directly relatable to the
sale of fertilizer to the farmers.

ITAT referred to the decision of the SC in the case of Meghalaya Steel Ltd reported in 383 ITR 279
(SC). It was held by the SC that subsidies were income derived from business of eligible industrial
undertaking. It was accordingly held that that the fertilizer subsidy income received by the
assessee was income derived from the business of the industrial undertaking and was eligible for
deduction u/s 80 IB of the Act.
Citation
Tata Chemicals Limited v. DCIT [TS-100-ITAT-2022 (Mum)]
Our Comments
The present decision of the ITAT has once again decided on the settled issue of treating sales tax
remission accrued to the assessee pursuant to an incentive scheme of the Government as capital
receipt. What was emphasized was the purpose of the scheme to decide the issue as held by the
SC in the case of Ponni Sugars.
Further, another important finding was treating the subsidy received as part of the eligible
industrial undertaking for the purpose of claiming deduction under tax holiday provisions. Again,
reference was made to the SC decision to hold that the subsidies received, if directly relatable to
the industrial undertaking, would be said to be in the income derived from the said undertaking.
What needs to be seen is whether the said subsidy was received pursuant to operation carried out
from the said undertaking. If yes, the same would be income of the eligible industrial undertaking.
Section 80A(5) now provides that if a claim for deduction, among others, under Chapter VIA, is not
made in the return of income it will not be allowed.

Del ITAT: It Was Held That Group Management Fees
Are Not Fees For Technical Services (FTS) By Invocation
Of Most Favoured Nation (MFN) Clause In IndiaBelgium DTAA After Making Reference To IndiaPortugal DTAA
Facts and Issues
M/s. Magotteaux International SA, being the assessee company, was a tax resident of Belgium and
was engaged in the business of providing operational consultancy and services to group
companies. In India, such services were rendered to M/s. Magotteaux Industrial Pvt. Ltd. (‘MIPL’).
During the relevant year, the assessee company provided, inter alia, group management services
for which it received Group Management Fees which were claimed as not chargeable to tax in
India. The Revenue contended that managerial and consultancy services are technical in nature
and hence will be covered as FTS under Article 12 as well as u/s 9(1)(vii) of the Act.
Contentions of the Assessee before the ITAT
i)

As per Article 12 of the India -Belgium DTAA, taxability of FTS should be in accordance
with provisions of DTAA between India and other members of OECD as per the protocol
entered into by India on 01.01.1990.

ii)

The said protocol provides that only where they make available technology, knowhow, skills, processes, experience etc. and in case, services rendered do not make
available technology, skill, know-how etc to MIPL the same would not be taxable in
India as FTS.

iii)

The services are rendered from outside India and hence will be covered by Explanation
to 9(1) of the Act and will not be taxable in India.

iv)

The DRP itself accepted that services provided by the assessee company are in nature
of routine business support services and are not very complex.

Contentions of the Revenue before the ITAT
i)

Services provided by the assessee company were not routine services but were
technical services.

ii)

Reliance was placed on the assessment order and order passed by the DRP.

Observations and Ruling of the ITAT
The ITAT considered the agreement between the assessee company and MIPL and found that
services mentioned therein are routine in nature and do not make available experience, knowhow to MIPL. After considering the protocol applicable to the DTAA between India and Belgium,
tax treaty between India and Portugal had to be considered for ‘most favoured nation’ clause.
Accordingly, as per the DTAA between India & Portugal, definition of FIS was required to be
referred, whereunder the said definition was to be made applicable only in cases where the
assessee was to ‘make available’ technical knowledge, experience, skill, know-how or process etc.
to the recipient. In the present case, assessee company did not make available technology, skill,
know-how etc to MIPL and hence, such services could not be held as being in the nature of
managerial, technical or consultancy services.

Citation
Magotteaux International SA [TS-91-ITAT-2022(DEL)]

Our Comments
This decision underlines the importance of MFN clause and provides guidance on basic tenets of
interpretation as applicable to international taxation.

Pun ITAT: Most Favoured Nation (MFN) Clause In IndiaSpain DTAA After Making Reference To India-Portugal
DTAA Requires No Separate Notification And As Such,
MFN Clause Is An Integral Part Of The DTAA In View Of
Protocol Signed By The India And Spain
Facts and Issues
GRI Renewable Industries S.L, being the assessee company, was a tax resident of Spain and
provided services towards technical support, financial support and advice, legal support and
commercial support services as also SAP software and implementation services to one M/s.
Shrenik Industries Pvt. Ltd. The assessee company declared such services as ‘fees for technical
services’ and ‘royalties’ covered under article 13 of the DTAA between Indian and Spain. As per
the said DTAA, the WHT rate for royalties was 10% and for fees for technical services was 20%.
The assessee company applied 10% on fees for technical services by relying on India-Portugal
DTAA by replying on the ‘Most Favoured Nation’ (‘MFN’) clause under Protocol entered into by
India with Spain. The A.O. did not dispute the nature of the income but objected to the rate of
WHT applied by the assessee company.
Contentions of the Assessee before the ITAT
Article 13 of the India-Spain DTAA dealing with taxability of royalties and FTS, is subject to the
Protocol entered into by India with Spain. The said Protocol provides that DTAA between India
and other members of OECD entered into after 01.01.1990 shall be applied if the same are more
beneficial in view of ‘Most Favoured Nation’ Clause.

Contentions of the Revenue before the ITAT
Provisions of DTAA between India and Portugal cannot be applied as Protocol between India and
Spain was not notified.
Observations and Ruling of the ITAT
The ITAT observed that India entered into a DTAA with Spain on 08.02.1993 and the said DTAA
came into force on 12.01.1995 vide notification dated 21.04.1995. The Protocol between India and
Spain was also signed on 08.02.1993 and was appended to the said DTAA. The said Protocol
included MFN cause. A reference to CBDT Circular No. 2/2022 dated 03.02.2022 showed that the
CBDT has enforced 4 conditions for applicability of MFN clause. In the present case, the only
dispute was as regards the 4th condition viz. necessity of notification to trigger the MFN clause in
the Protocol. The Hon’ble ITAT held that this requirement could not be applied retrospectively
unless contrary legislative intention was clear. It held that a reference to section 90(1) of the Act
showed that such 4th condition was only corollary to the provisions of the said section. However,
Protocol signed by the India and Spain was an integral part of the DTAA and the same was
automatically notified when the said DTAA was notified and as such there was no need to again
notify the individual limbs of the said DTAA separately so as to make them operational one by
one. It was further held that CBDT Circulars were binding on the A.O. but not on the assessee nor
on the ITAT or other appellate authorities and as such the Circular transgressing the boundaries
of section 90(1) of the Act could not bind the ITAT. As a result, it was held that the authorities were
not justified in denying the benefit of 10% rate as per DTAA between India & Portugal.

Citation
GRI Renewable Industries S.L [TS-79-ITAT-2022(PUN)]

Our Comments
Any Circular issued by CBDT, unless specifically intended otherwise, cannot be applied
retrospectively and is as such not binding on the assessee and appellate authorities if the same
has been issued in transgression of the provisions of the Act. Bureaucratic delays in notifying a
provision would unnecessarily deprive the assessee of a benefit which is otherwise available to it
leading to uncalled for litigation.

Del ITAT: Expounds Principles On Condonation Of
Delay, Remands Appeal To CIT(A) In Interest Of Justice
Facts of the case
The assessee was subjected to assessment for AY 2014-15. AO framed assessment u/s 144 and
made additions u/s 68 and 69 of the Act. The assessee preferred an appeal and also filed an
application for condonation of delay (number of days not mentioned in order of the CIT(A)). The
CIT(A) dismissed the Assessee’s application for condonation of delay for the reason that the
assessee had not explained on a day to day basis the delay nor had the assessee brought on record
any substantial facts for delay.
Aggrieved by the order of CIT(A), the assessee preferred an appeal to the ITAT.
Observations and rulings of ITAT
The law is well settled by the Higher Courts that, while dealing with the application for
condonation of delay, the Court is to see the conduct of the party and plausible reasoning for nonfiling of the statutory appeal within time.
ITAT noted that, it must be remembered that, in every case of delay there can be some lapse on
the part of the litigant concerned. That alone is not enough to turn down his plea and to shut the
door against him. The purpose of Limitation Act was not to destroy the rights. It is founded on
public policy fixing a life span for the legal remedy for the general welfare. The primary function
of a Court is to adjudicate disputes between the parties and to advance substantial justice.
Hon’ble ITAT held that the expression 'sufficient cause' employed by the legislature in the
Limitation Act is adequately elastic to enable the Courts to apply the law in a meaningful manner
which sub-serves the ends of justice - that being the life purpose for the existence of the institution
of Courts. It was further observed that a liberal approach is required to be adopted on principle.

Hon’ble ITAT observed that judiciary is respected not on account of its power to legalize injustice
on technical grounds but because it is capable of removing injustice.
However, in the impugned case, CIT(A) in his order had not mentioned even the length of the
delay nor the legal arguments raised and case law relied upon by the Assessee and even
otherwise nothing appears as to what reasonable cause has been shown for seeking condonation
of delay in filing the appeal. The case was therefore restored to the CIT(A) to decide on the
application of appeal based on the above principles.
Citation
Surendra Singh [TS-162-ITAT-2022(DEL)]
Our Comments
An important aspect enumerating from the idea demonstrated from the case is that the length of
delay takes a back step when the reasons for such delay are justified and acceptable. Also,
refusing to condone delay can result in a meritorious matter being thrown out at the very
threshold and cause of justice being defeated.
Section 5 of the Limitation Act does not say that such discretion can be exercised only if the delay
is within a certain limit. Length of delay is no matter; acceptability of the explanation is the only
criterion. Sometimes, delay of the shortest period may be non-condonable, due to want of
acceptable explanation whereas in certain other cases, delay of a very long period can be
condoned as the explanation thereof is satisfactory. Ultimately, the aim is that the injustice should
not prevail due to non-technical reasons. Of course, this does not mean that the litigants should
not be vigilant but must act in a bona fide manner in discharge of their obligations.

Ind ITAT: ITAT Quashed Proceeding U/S 201 For Failure
To Follow ITAT Direction Nor A PE Can Be Upheld
Absent Documentary Evidence And Facts
Facts of the case
The assessee was engaged in the business of manufacturing. The assessee (deductor) purchased
plant and machinery from foreign vendors and made payment without deduction of tax. However,
where installation, supervisory services were taken from aforesaid vendors, the assessee made
the payment for such services after deduction of tax. The Assessing Officer (AO) passed an order
u/s 201 and held that the payments were taxable u/s 5(2)(b) / 9(1)(i) (‘business connection’) and
thus payment ought to be made after deduction of tax. Accordingly, the assessee was held to be
‘assessee in default’ for non-deduction of tax. The AO order was affirmed by the CIT(A).
The ITAT quashed the AO order and held that the payment for supply of equipment were not
taxable in view of the beneficial provisions of the DTAA. The payment for supply of equipment
would be taxable if the vendor had a PE in India. Having regard to the installation / supervisory
services rendered by the vendors, the ITAT directed the AO on a limited point to verify if the
vendor had presence in India beyond the threshold and constituted an installation /supervisory
PE. Thus, the ITAT had set aside the order as the revenue authorities had had no occasion to
evaluate the transaction under the DTAA.
In the set aside remand proceedings, the AO passed an order u/s 201 again holding that the
payments were taxable in India u/s 5(2)(b) and section 9(1)(i). The AO, without bringing any
evidence / facts on record, also held that the vendors had an agency PE in the form of a thirdparty representative, who were referred in the PO raised as representative of the vendor.
Furthermore, AO alleged that the contract and sale was concluded in India. The AO determined
the income of the vendor @ 12% of the sales as being attributable to the PE. Thus, AO again held

the assessee to be ‘assessee in default’ for non-deduction of tax. The order of the AO was affirmed
by the CIT(A). Aggrieved, assessee filed an appeal to the ITAT
Observations and rulings of ITAT
The ITAT noted that the AO did not limit the verification of the specified threshold limit and
exceeded his jurisdiction by making enquires and examining issues beyond ITAT’s earlier
direction. This was clearly beyond the ambit of set aside proceedings and thus, the order was
quashed.
The ITAT also held that the vendors cannot be said to establish an Agency PE for the following
reasons:


The AO has held that the vendor has a PE merely on the basis that the PO raised had
reference to discussion with the third party as a representative of the vendor and
ignored the fact the purchase of plant was on a principal-to-principal basis. The AO had
not brought on record any other cogent reason demonstrating that the third-party
representative had played a role in supply of the plant.



The AO did not demonstrate how the agent was dependent (financially or otherwise) on
the vendor, which condition is sine qua non for establishing an agency PE.



The purported agent had no authority to conclude contracts on behalf of the vendor nor
was habitually securing orders for the vendor. There was no evidence to show that the
purported agent had ‘habitually’ (i.e. systematic conduct on the part of agent) acted on
behalf of the vendor.



Having regard to the activities of the third-party representative, the ITAT held that such
activities could at best constitute to be preparatory / auxiliary in character. The ability
to accept and refuse contracts and negotiate technical and financial terms was that with
the vendors and not delegated to the third-party representative.



The vendors had declared to the assessee that they do not have any PE in India.

The ITAT also noted that the AO had determined and taxed the entire income from the supply of
the plant @ 12% without bringing on record any fact or supporting evidence. Even otherwise, only
the income attributable to the activities of the purported agent could be brought to tax and not
the entire income.
Having regard to the facts and documents on record, the ITAT noted that the vendors had not
exceeded the threshold for establishing installation / supervisory PE, thus vendor could not be
said to establish any PE in India and be taxable on the supply of plant.
Citation
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Our Comments
It is vital to note that Tribunal reiterated the principle that, in case of set aside / remand
proceedings, the AO is bound by the direction of the Tribunal / Court. Where the AO exceeded the
jurisdiction or acted beyond the direction of the Court, the same shall vitiate the proceeding and
any order passed shall be liable to be quashed.
Furthermore, the Tribunal derives the principle that the determination of PE is a factual exercise
and in absence of the facts and documents, the assessee cannot be penalised. Having said so, the
tax deductor should be cautious and take reasonable care to examine whether the vendor has a
PE in India, merely relying on the declaration by the vendor may not be a good defence.

Del ITAT: JV's Factory In India Not Fixed Place PE
Absent ‘Control’ Over Premises
Facts of the case
The assessee is a non-resident company in India engaged in the business of manufacture of clutch
system and facing for cars, etc., specialized tools and dies and moulding and machining of plastics.
The assessee entered into a joint venture (JV) with Rico Auto and formed a JV company in India
and also established a subsidiary in India. Rico Auto exited the JV by transferring its shareholding
to subsidiary and thereafter JV company was merged with subsidiary company.
Apart from the receipts from sale of raw material, the assessee earned FTS (agreement for
dispatch of engineers), and royalty income from India. Sale of raw material was claimed to be not
taxable in India, royalty and FTS income was taxed in India.
In the tax scrutiny, the AO framed the assessment order and held that the assessee has a business
connection in India under the Act and Fixed place PE and supervisory PE under the DTAA between
India and Japan (DTAA). The AO taxed and attributed 50% of the profit to the PE. The assessment
order of AO was upheld and improved upon by the DRP.
Aggrieved, the assessee preferred an appeal to the ITAT.
Contentions of the Revenue
The DR contented that the Licence agreement (for royalty), agreement for dispatch of engineers
and master sale agreement (MSA) were integral to each other. Furthermore, for the following
reasons DR contended that assessee had a PE in India:
Fixed place PE


The subsidiary constituted as branch / office of the assessee



The assessee (though employees and otherwise) controlled and supervised the subsidiary



The title and risk in the goods passed in India having regard to acceptance, inspection of
goods by the buyer, handling of rejected goods, product liability, claims in case of rejection
of goods etc. Thus, there is extension of business of the assessee in India. Presence of
employees deputed by the assessee to render technical services at the office and factory
of the subsidiary. Thus, the assessee had the office / factory at its disposal.



The License Agreement provided for permission to access place of work in India for the
purpose of inspection of parts procured, products manufactured, manufacturing processes
etc. Thus, there is a degree of control exercised by the assessee on the Indian entity.



The subsidiary was legally, economically and financially dependent on the assessee. The
subsidiary was also dependent on the assessee for capital goods and material for
production of goods



Assessee participated in the operation of the assessee i.e. identifying vendors, solicitating
customers etc. for subsidiary products.

Supervisory PE


The employees visit in India were made to help FRL in setting up a new product line in
India for which end-to-end supervision has been rendered by the assessee. The assessee
provided technical guidance for the manufacturing and assembly work. The period of stay
of these employees in India exceeded six months and hence it constituted Supervisory PE
of the assessee in India.

Contentions of the Assessee
The AR contented that the activities of the assessee did not constitute a Fixed place or supervisory
PE and thus no profit attribution could be made in respect of supply of the material and goods. In
support, it was contended as follows:



The three agreements were not integral but incidental and consequential to each other



The goods were manufactured outside India, the title and risk in the goods passed outside
India and the consideration was received outside India. The acceptance, inspection of
goods by the buyer, handling of rejected goods, product liability, claims in case of rejection
of goods was inconsequential for determining the taxability. Furthermore, it is trite law
that right to examine and repudiate the goods does not indicate that property in the goods
has not passed to the buyer.

Fixed place PE


The office / factory of the subsidiary was not at the disposal of the assessee or its
employees. The employees merely rendered technical services to subsidiary in its
manufacturing process for which FTS paid to the assessee was taxed. Mere access of the
premises of the subsidiary by the employees for provision of FTS services did not amount
to the place being at the disposal of employee / assessee.

Supervisory PE


The assessee could not have a supervisory PE as no building site, or construction,
installation or assembly project was involved. The assessee, (through employees) was
merely engaged in provision of FTS, which could have created a service PE. In the absence
of a service PE clause, no service PE or supervisory PE could be established.

Observations and rulings of ITAT
Fixed Place PE
A place would be treated as being at the disposal of the enterprise when the enterprise has a right
to use the said place and has control thereupon. Merely providing access to the premises of the
subsidiary for the purpose of providing services by the assessee would not amount to the place
being at the disposal of the assessee. The assessee/employee had access to the premises but not

control over the premises. The ITAT noted that the subsidiary was an independent entity having
its own business and business of the assessee was not carried out from the alleged Fixed Place
PE.
The goods were manufactured outside India, sale of goods took place outside India and
consideration was also received by the assessee outside India, title passed outside India and
hence it could not be said that the assessee has carried out any operation in India in relation to
supply of the raw material and capital goods.
Supervisory PE
The ITAT noted that the employees were not involved in supervisory services as such; employees
were engaged in resolving problems relating to production, fixing of machines, maintenance of
machines; checking safety status and suggesting improvements; support in quality control; IT
related services; support for launch of new segment line; etc.
The supervisory PE clause was not applicable in the absence of a building site, or construction,
installation or assembly project.
In view of the above, the ITAT held that the income from supply of goods were not taxable in India
in absence of any PE.
Citation
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Our Comments
The determination of PE in India is a factual exercise. The Supreme Court of India in the case of
Formula One World Championship [Civil Appeal No. 3849 of 2017] has held that an enterprise
would establish a fixed place PE if the enterprise had a place at its disposal and the enterprise
had right to use the said place and has control thereupon.

Time and again the tax authorities have contended that a subsidiary of foreign company or the
presence of the employees in India establishes a fixed place PE of the non-resident. Having regard
to the decision of Supreme Court, now the focus of litigation has shifted to the fact of
demonstrating if the disposal test condition was met or not.
Furthermore, this decision also reiterates that only as much profit as is attributable to the
operations carried out in India can be taxed in India. Where the goods were manufactured outside
India, consideration was also received by the assessee outside India, title passed outside India and
sale of goods took place outside India, no income from sale of goods could be brought to tax in
India.

