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Mum ITAT: Disallowance U/s 14A Towards
Administrative Expenditure Can Be In Same
Proportion As That Of The Exempt Income To The
Total Income
Facts & Issue:
The assessee’s case was selected for scrutiny for AY 2012-13 wherein the AO had made
disallowances u/s 14A read with Rule 8D of the IT Rules. The assessee had made
investments in subsidiaries and associate companies apart from the other investments
which could yield exempt income. The disallowances were made towards interest
expenditure and also towards administrative expenses under Rule 8D(2)(iii) of the IT
Rules. The disallowances made were confirmed by the CIT(A). Aggrieved by the order of
the lower authorities, the assessee had filed an appeal before the ITAT.
Contentions of the Assessee:
The AR submitted that the disallowance u/s 14A could not be sustained as the AO had
not recorded a clear cut finding as to how the disallowance u/s 14A made by the
assessee was not correct.
AR thereafter submitted that the assessee had not made investment from any borrowed
funds and accordingly, no disallowance under Rule 8D(2)(ii) towards interest
expenditure was warranted.
AR further contested that the investments made in associates / subsidiaries for strategic
business purposes could not be considered for the purposes of disallowance u/s 14A

read with Rule 8D. AR relied upon the decision of the co-ordinate bench in its own case
for the said contention.
AR also submitted that there could not be any disallowance towards administrative
expenditure as the assessee had not incurred any expenditure to earn the dividend
income and the same was directly credited through ECS (Electronic Clearing System).
Without prejudice to the above submissions, AR contested that the disallowance, in any
case, could not exceed the exempt income earned. Further, the investments which did
not yield exempt income should not be considered for the purpose of computing the
disallowance.
Contentions of the Revenue:
DR relied upon the order of the CIT(A) to submit that the disallowance made was correct
in law.
Observations of the ITAT:
ITAT relied upon the order of the co-ordinate bench in the assessee’s own case to decide
the matter in the favour of the assessee.
ITAT held that there should be no disallowance under Rule 8D(2)(ii) of the IT Rules
towards interest expenditure as the assessee had sufficient own funds which were more
than the investments.
ITAT however upheld the decision of the lower authorities for disallowance towards
administrative expenses. ITAT though appreciated the fact that disallowance under
Rule 8D(2)(iii) sometimes leads to an absurd result wherein the amount of disallowance
computed is more than the amount actually incurred.

ITAT accordingly held that administrative expenses in the proportion of exempt income
to the total income should be compared with the amount computed @ 0.5% of the
average investments. The lower of the two amounts should be considered for
disallowance. ITAT also held that for the purpose of such computation, investments
which did not yield exempt income should not be considered for disallowance.
Citation:
Future Retail Ltd v. ACIT [TS-473-ITAT-2020(Mum)]
Our Comments:
While deciding various arguments on the subject of disallowance u/s 14A the ITAT
simply followed its order in the assessee’s own case for an earlier year.
The findings on the disallowance towards administrative expenditure is a welcome
decision wherein the disallowance could be reduced to proportionate expenditure that
could be said to have been incurred towards earning of administrative expenditure.

Mum ITAT: Reimbursement Of Actual Sales Promotion
Expenses Incurred Is Not Subject To Tax Withholding &
Therefore No Disallowance U/s 40(a)(i)
Facts & Issues:
M/s Gepach International (‘the assessee’) was engaged in the business of export of
pharmaceutical and nutraceutical products. During the FY 2012-13, the assessee had
majority of its exports to Russia, wherein it maintained a team of sales representatives.
Various responsibilities, like appointing field employees for promotion of the products,
identifying new customers, marketing and sales promotion activities, sales expenses
(like salaries of this team etc) were borne by the assessee through its agent in UAE, M/s
Pharmark Consulting FZE (‘M/s Pharmark’), a non-resident/foreign company. The
assessee retained full control over the marketing activities in Russia. The marketing and
promotion strategies were devised by the assessee and the role of M/s Pharmark was
to implement the same. The assessee reimbursed the expenses incurred by the agent
and also paid commission @5% on export sales.
The AO noted that the assessee had reimbursed expenses to M/s Pharmark of Rs. 2.16
crores (which were considered as sales promotion expenses), without deducting tax at
source. The AO was of the view, that the assessee should have deducted tax at source
on such payments and in absence of the same, expenses of Rs. 2.16 crores were
disallowed under section 40(a)(i) of the Act.

On appeal before the CIT(A), the additions made by the AO were deleted. Aggrieved by
the CIT(A) order, the revenue preferred an appeal before the ITAT.
Contentions of the Revenue:
The revenue contended that the agreement submitted by the assessee, indicated that
M/s Pharmark was to execute the technical services and therefore, tax was required to
be deducted under section 195 of the Act. Accordingly, the AO has rightly made the
disallowance u/s 40(a)(i) of the Act.
Contentions of the Assessee:
The assessee contended that the AO has misinterpreted the main object of the
agreement. It was submitted that the assessee had entered into an agreement with its
agent to coordinate with the team in Russia and achieve the target/turnover for the
assessee. The staff appointed by M/s Pharmark in Russia was only for managing its
commission business. It was submitted that the managerial service is different
compared to the technical service and in the commission agency, there is no
requirement of technical knowledge or technical skill. The agent has to procure the
order and follow-up with the payment. The managerial skill used by M/s Pharmark is
for its own business. The assessee placed reliance on the Delhi HC decision in the case
of DIT v. Panalfa Auto Electric (2014) 272 CTR 117, wherein it was held that the
commission paid for arranging of export sales and recovery of payments could not be
regarded as consultancy services rendered by the non-resident. Further, it was also
submitted that the income was in the nature of business income of M/s Pharmark and

the same was not taxable under the DTAA entered into between India and the UAE in
absence of PE in India.
Observations & Ruling of the ITAT:
The ITAT noted that M/s Pharmark was appointed as the assessee’s agent. The CIT(A)
had rightly considered the totality of facts and judicial precedents and come to the
conclusion that M/s Pharmark provided marketing support service as per marketing and
promotion strategies devised by the assessee. The assessee retained full control over
all the marketing activities in Russia and M/s Pharmark was simply implementing the
same. M/s Pharmark incurred the subject expenses on behalf of the assessee and the
assessee reimbursed the same on actual basis.
The ITAT opined that the payment was made to the non-resident/foreign company
towards services rendered outside India and M/s Pharmark had no business connection
in India. Further, the services provided by the agent were not in the nature of managerial
services. Therefore, the payments made for the said services were not taxable as ‘fees
for technical services’ under section 9(1)(vii) of the Act and accordingly, not chargeable
to tax in India.
Further, the ITAT held that there was no evidence that the non-resident agent had
rendered any managerial service to the assessee, whereas the agreement indicated
only rendering of services on commission basis. The tax withholding provisions of
section 195 were not attracted on payment by way of reimbursement of expenses made
to an agent in UAE. Hence, the provisions of section 40(a)(i) were not attracted.

Citation:
ACIT v. Gepach International [TS-476-ITAT-2020(Mum)]
Our Comments:
The tax withholding on reimbursement of actual expenses has always been a
controversial issue and the issue that needs consideration is whether the expenses are
reimbursed during the course of rendering of taxable services or otherwise. In this case,
the ITAT has held that the services rendered by the agent are not in the nature of ‘fees
for technical services’ and the payment was made for actual reimbursement of
expenses.
It would be important to note that the Mumbai ITAT decision in the case of Mahindra &
Mahindra Ltd. vs. DCIT [2009] 313 ITR (AT) 263 (Mum)(SB), has held that reimbursement
of expenses not having the character of income chargeable to tax under the provisions
of the Act, cannot be subject to withholding of tax. Any payment, in order to be brought
-within the scope of income by -way of ‘fees for technical services’ under section 9(1)(vii)
should, be or have at least some element of income in it. Where expenses are of a nature
that are ordinarily required to be incurred by the service provider, reimbursement
thereof may constitute indirect form of remunerating the service provider.
It would be important to note that if a non-resident procures orders on the basis of his
knowledge, information and expertise, it is for earning commission income. It is a case
of self-use and benefit, and not giving advice or consultation on any field, including how
to procure export orders, how to market their products, procure payments, etc. The

resident person upon receipt of export orders, manufactures the required
articles/goods and then the same are produced and exported. There was no element of
consultation or advice rendered by the non-resident to the resident person. Hence, it
cannot be said that the commission paid to the non-resident is in the nature of ‘fees for
technical services’.

Mum ITAT: Section 40(a)(ia) Disallowance For Failure
To Deduct TDS On Ad-hoc Year-end Provisions
Facts & Issue:
During the relevant AY 2009-10, the assessee made ad-hoc year-end provision for
expenses in the absence of invoices from the vendors. The assessee had not deducted
tax on such year-end provisions. The AO disallowed the same under section 40(a)(ia) of
the Act. Since tax was deducted in the following year, the AO allowed the expenses in
the following year i.e. AY 2010-11.
Aggrieved, assessee preferred an appeal before the CIT(A) who upheld the AO’s order.
The Assessee preferred an appeal before the ITAT.
Contentions of the Assessee:
The AR contended that there was no obligation on the assessee to deduct tax on the
year-end provisions and accordingly, the same should not be disallowed under section
40(a)(ia) of Act and relied on the following decisions: PCIT vs. Sanghi Infrastructure Ltd.
(2018) 257 Taxman 371(Guj.)(HC), Sanghi Infrastructure Ltd. vs. DCIT in ITA No.
2576/Ahd/2012, Mahindra & Mahindra Limited vs. DCIT in ITA No.8597/Mum/2010 and
Aditya Birla Nuvo Ltd. Vs. DCIT in ITA No. 8427/Mum/2010.
The AR also submitted that the AO had verified the year-end provisions and found that
taxes were deducted on the same in the following year i.e. AY 2010-11 and had
accordingly allowed the expenses in that year. However, the expenses should be
allowed in AY 2009-10.

Contentions of the Revenue:
The DR contended that as per the provision of Chapter XVII-B of the Act, TDS was
required to be deducted either at the time of payment or at the time of credit including
even a credit in the suspense account. Therefore, TDS should be deducted on year- end
provisions.
Observations of the ITAT:
The ITAT noted that year end provisions were debited to the profit and loss account and
not added back to the computation of total income by the assessee. Once, the assessee
has claimed these expenses by debiting to the profit and loss account, TDS was
warranted even if not credited to respective party’s account. Since, the assessee had not
deducted TDS, expenses claimed were liable to be disallowed under section 40(a)(ia) of
the Act, because the provisions of Chapter XVII-B of the Act provided that tax needs to
be deducted either at the time of payment or at the time of credit to the party’s account
or even credit to the suspense account. Thus, the ITAT was of considered view that TDS
provisions are applicable when year-end provisions are made without crediting to
respective party’s accounts.
Furthermore, ITAT also noted that even if the year-end provisions have been either
reversed or paid subject to deduction of TDS, it did not alter the legal position in so far
as disallowance of expenses under section 40(a)(ia) of the Act for non-deduction of Tax
at source was concerned.
The ITAT held that the decisions relied by the assessee were contrary to the provisions
of Chapter XVII-B r.w.s.40(a)(ia) of the Act, and hence were not followed.

Citation:
Tata Sky Limited [TS-468-ITAT-2020(Mum)]
Our Comments:
This decision of the ITAT is based on the plain language and strict interpretation. The
provisions for expenses are made in the accounts as a standard accounting practice to
match revenue with cost incurred in the relevant accounting period. Applicability of TDS
on such provisions which record a liability in accounts has remained a vexed issue.
Useful reference can be made to the decision of Honourable Supreme Court reported
in Palam Gas Service reported in 394 ITR 300 and the observations of the Apex Court
bear vital notice. Honourable Supreme Court in the said decision has approvingly
quoted the observations of Honourable Punjab & Haryana High Court in P.M.S.
Diesels v. CIT [2015] 374 ITR 562/232 as follows“The Punjab & Haryana High Court in P.M.S. Diesels v. CIT [2015] 374 ITR 562/232 has
exhaustively interpreted Section 40 (a) (ia) keeping in mind different aspects. We quote
the following paragraphs from the said judgment, with our complete approval thereto:
"26. Further, the mere incurring of a liability does not require an assessee to deduct
the tax at source even if such payments, if made, would require an assessee to
deduct the tax at source. The liability to deduct tax at source under Chapter XVII-B
arises only upon payments being made or where so specified under the sections in
Chapter XVII, the amount is credited to the account of the payee. In other words,
the liability to deduct tax at source arises not on account of the assessee being
liable to the payee but only upon the liability being discharged in the case of an

assessee following the cash system and upon credit being given by an assessee
following the mercantile system. This is clear from every section in Chapter XVII.”
The Honourable Court has duly reckoned the legal concept of incurrence and discharge
of a liability implied in the said provisions and has also referred, although very briefly,
to the significance of mere recording of a liability in the eyes of law. It can be safely
inferred that the Honourable Court has impliedly reckoned the practical aspects
involved. However, it is to be borne in mind that in the aforesaid cases the Court was
seized of the issue of applicability of provisions of Section 40(a)(ia) to the TDS
applicability to amounts paid versus payable and the observations of the Court have
been made while deciding the paid versus payable issue. The aforesaid decisions
unfortunately appeared to have skipped the attention of the Honourable Tribunal.
Given the practical aspects involved finality would be reached only when the Apex
Court gives its ruling on the issue.

Del ITAT: Allows Deduction For CSR Expenditure
Under Section 37, As Expenditure Was Having Nexus
With Business (Pre-Amendment)
Facts of the case:
During the AY 2012-13, Honda Motorcycle and Scooter India Pvt. Ltd. (‘Assessee’) had
incurred expenditure amounting to Rs. 10.45 lakhs towards grant to schools for
employees welfare, refreshment expenses for labour welfare, sports, laying of pipelines
in Government Senior Secondary (‘GSS’) school, cotton bags with company logo for
distribution in schools and community, flex banner printing for blood donation camp,
renovation work for training centre at Mohindergarh, donation for Ganesh Mahotsav,
miscellaneous publicity expense, etc., which were classified under the head ‘Corporate
Social Responsibility’ in the books of accounts. This expenditure was claimed as
deduction under section 37(1) of the Act.
The AO disallowed the expenditure on the ground that the expenditure was not incurred
wholly and exclusively for the purpose of business. The AO further alleged that the
Explanation 2 to section 37(1) of the Act, inserted by the Finance (No 2) Act, 2014, w.e.f.
April 1, 2015, which provides that CSR expenses shall not be deemed to be incurred for
the purposes of the business, is clarificatory in nature and is applicable for AY 2012-13
as well. Upon appeal, the CIT(A) upheld the view taken by the Assessee. The Revenue
preferred an appeal before the ITAT against the CIT(A) order.
Contentions of the Assessee:
The Assessee contended that the expenditure was incurred with a view to secure
advantage to its business and could not be treated as not incurred for the purposes of

its business. The expenditure incurred was for the benefit of the business of the Assessee
and part of the expense related to items on which name / logo of the Assessee-company
was printed and distributed to public.
Further, Explanation 2 to section 37(1) has been held to be prospective by different
benches of ITAT, with special reference to the decision of the Raipur ITAT in Jindal
Power Ltd. (ITA NO. 99/BLPR/2012) and Delhi ITAT in National Small Industries Corpn.
Ltd. v. DCIT (175 ITD 601).
Contentions of the Revenue:
The Revenue contended that the test of expenses being wholly and exclusively for the
purpose of the business needs to be fulfilled and, in this case, the same has not been
met.
Observations and Ruling of the Delhi ITAT:
The Delhi ITAT accepted the tax position taken by the Assessee and observed as follows:
(i) The expenses was incurred by the Assessee for efficiently carrying out the business
of the Assessee and thus, fulfilled the condition of ‘wholly and exclusively for the
purposes of business’.
(ii) Donation made to Brahma Kumari’s is to be disallowed, as it is a case of charity,
subject to any further allowance under section 80G.
(iii) The Explanation 2 to section 37(1) is to be applied prospectively from the AY 201516, as rightly held by the Jaipur and Delhi ITAT (cited supra by the Assessee).
Citation:
Honda Motorcycle and Scooter India Pvt. Ltd v. DCIT [TS-445-ITAT-2020(DEL)]

Our Comments:
Prior to 2013, some of the voluntary CSR activities took the form of contributions for
establishing a medical college (NMDC Ltd. v. JCIT (2015) 56 taxmann.com 396),
installation of traffic signals (CIT v. Infosys Technologies Ltd. (2014) 43 taxmann.com
251 (Karnataka)), public welfare scheme (Sri Venkata Satyanaryana Rice Mill
Contractors Co. v. CIT (1996) 89 Taxman 92 (SC)), establishing drinking water facilities
(CIT v. Madras Refineries Ltd. (2004) 138 Taxman 261 (Madras)), etc. Such activities,
when found to be having nexus with the business of the taxpayer and were incurred
wholly and exclusively for the purpose of the business, were allowed as a tax-deductible
expenditure. In a few other instances, the expenditure incurred on the CSR activities
were not allowed as a deduction, but were held eligible for deduction under section
80G, subject to meeting the conditions therein. Hence, the allowability of CSR
expenditure under section 37(1), depends upon the facts of each case.
Having regard to the fact that CSR expenses have a philanthropic nature and were not
necessarily a business expense, Parliament legislated that CSR expenses would not be
eligible for deduction under section 37. For this purpose, Explanation 2 to section 37(1)
was inserted vide the Finance (No 2) Act, 2014 (applicable from AY 2015-16), which
provided that any expenditure incurred by an assessee on the activities relating to CSR
referred to in section 135 of the Companies Act, 2013 (‘CA 2013’), shall not be deemed
to be an expenditure incurred by the assessee for the purpose of business or profession
and shall not be allowed as a deduction under section 37(1). Thus, CSR expenditure
referred to in section 135 of CA 2013 cannot be claimed as a tax-deductible expenditure
under section 37(1). However, CSR expenditure, which is of the nature described under
sections 30 to 36 of the IT, can be claimed as an allowable deduction.

Bang ITAT: FMV Of The Land Transferred In JDA
Considered As Sales Consideration, Section 50D
Invoked
Facts and Issue
In this case the assessee had given land to a developer for joint development. Under
the JDA, the assessee was to receive 50% of the constructed area as consideration. For
computing Long Term Capital Gains (LTCG) in respect thereof it had adopted Guidance
value of the land @ Rs.3,200/- per sq. ft. on the date of the Joint Development
Agreement JDA applying section 50D of the Act. However, The AO obtained information
under section 133(6) of the Income Tax Act, 1961 from the developers regarding cost of
construction incurred by them and adopted the same - Rs.1575/- per sq. ft. – and
computed capital gain accordingly.

Contentions of the Assessee
The AR relied on certain decisions in support of the contention that Guidance value of
land should be adopted.

The AR also relied on section 50D inserted by Finance Act, 2012 (w-e-f AY 2013-14), as
per which, if the consideration received or accruing as a result of the transfer of a capital
asset by an assessee was not ascertainable or could not be determined, then, for the
purposes of computing income chargeable to tax as capital gains, the fair market value
of the transferred asset, on the date of transfer, would be deemed to be the full value
of the consideration received or accruing as a result of such transfer. It was further

submitted that the JDA was entered on December 05, 2012 and therefore, the transfer
had taken place on that date (falling in AY 2013-14) and the consideration to be
received by the assessee was 50% of the super built-up area of the commercial complex,
etc., to be constructed by the builder and therefore, in the year of transfer of the asset,
such cost of construction could not be determined because the construction would take
place in future and therefore, section 50D of the Act would become applicable.

Contentions of the Revenue
The DR supported the orders of the CIT (A) and AO and submitted that cost of
construction was confirmed by the builder and that section 50D was not applicable.
Observations and Ruling of the Tribunal
The Tribunal held that in the facts of the case, section 50D of the Act was applicable
because the consideration to be received by the assessee was 50% of the super built up
area in the form of commercial complex etc. to be constructed by the builder and
therefore, such cost of construction to be constructed in future could not be determined
in the year of transfer and hence, under these facts, section 50D of the Act was
applicable.

The appeal of the assessee was accordingly allowed.

Citation:
Shri. Vivekanand Padegal [TS-457-ITAT-2020(Bang)]
Our Comments:

The Tribunal has held that the Guidance value of the land as on the date of the JDA was
relevant and not the subsequent actual cost of construction which was to happen in
future. This decision would have a bearing on several cases that come up for
adjudication on this issue in which cost of construction of the built-up to be received as
consideration is usually adopted for computing capital gains. It is also worth noting that
the Finance Act 2017 had introduced section 45(5A) w.e.f AY 2018-19 dealing with
computation of capital gains in respect of JDA. Therefore, the precedential value of this
case is applicable only for prevailing till AY 2017-18

Mum ITAT: Source Of The Fund Of Non-resident
Shareholders Need Not Be Established For Section 68
Of The IT Act
Facts & Issue:
The assessee, Vodafone India Limited, a company incorporated in India, was engaged
in the business of providing telecommunication services in India. During the FY 2005-06,
the assessee made a rights issue of shares of the face value of INR 10 each, to its existing
shareholders, at a premium of INR 238, , including nine entities based in Mauritius.
During the course of assessment proceedings, the assessee was asked to substantiate
the identity, creditworthiness and genuineness of these nine Mauritian shareholders
and also asked to explain the identity, creditworthiness and genuineness of the source
of funds to invest in right shares. The assessee furnished documentary evidences like
bank statements, ﬁnancial statements, etc. However, the AO rejected the submissions
of the assessee, on the ground that the origin of funds in the hands of these nine
Mauritian entities was not provided and, accordingly, made addition of INR
7,95,96,83,862 under Section 68 of the IT Act. CIT(A) also confirmed the addition.
Aggrieved by the order of the CIT(A), the assessee filed an appeal before the Mumbai
Tribunal.
Observations and Ruling of the Tribunal
The Tribunal observed that the AO had failed to appreciate the documentary evidence
furnished by the assessee. The Tribunal observed that right shares were issued to the
existing shareholders, identity of which was already established. Further, documentary

evidences like tax residency certificates, bank statements were also furnished. FIPB,
Ministry of Finance had already granted approval to these entities. Besides, materials
facts establishing the genuineness of the Mauritian entities, ITAT also relied on the
landmark Supreme Court judgement in the case of Lovely Exports wherein it had been
held that, where names of the shareholders were given, the department could not treat
such subscription of shares as undisclosed income u/s 68 of the IT Act.
ITAT further observed that Section 68 did not get triggered in the case of foreign
remittances made by non-resident as the first proviso to Section 68 restricts scrutiny of
source of funds only to resident shareholders. Therefore, creditworthiness of the
shareholder, if he is a non-resident, need not be established by the assessee in respect
of remittance received by him from the non-resident.
Based on these observations and judicial precedence established, the Tribunal deleted
the additions made by the AO.
Citation
Vodafone India Limited [TS-465-ITAT-2020(Mum)]
Our Comments
This ruling establishes that the documentary evidence submitted by the assessee should
be appreciated and weighed and cannot be summarily rejected. Further it follows the
judicial precedents established for the application of Section 68. The issue whether
money coming in from non-residents is tainted money would have to be perhaps
established and acted upon by other arms of the government.

Bang ITAT: Foreign Co. Is Entitled For Credit Of Tax
Deducted On 'Non-taxable' Offshore Supplies
Facts & Issue:
The assessee was a tax resident of Sweden within the meaning of DTAA between India
and Sweden and was engaged in power and automation technologies for utility and
industry customers. During the assessment proceedings, the AO treated offshore supply
and onshore supply contracts entered into by the assessee as taxable under the Act.
However, the competent authority between India-Sweden resolved that the said
contracts were not chargeable to tax in India. Later, the AO denied credit of TDS in view
of section 199 read with Rule 37BA. The CIT(A) upheld the AO’s order.
The Assessee preferred an appeal before the ITAT.
Contentions of Assessee:
The assessee contended that payments received by the assessee company for off-shore
supply contract was not taxable in India as the title in the equipment had passed on to
the Indian buyer outside India and the payment for the same was also was received by
the assessee outside India. Provisions of Section 199 of the Act r.w. rule 37BA of IT Rules
would not be applicable, where the payments were not taxable in India and therefore
short TDS credit by AO should be refunded.
Contentions of Revenue:
The revenue contended that in view of Sec. 199 r.w. Rule 37BA, TDS credit can be given
only when the corresponding income was offered for taxation and since it is not offered
to tax in the year under consideration, TDS credit has to be deferred.

Observations & Ruling of the ITAT:
ITAT relied on Mumbai ITAT’s ruling in case of Arvind Murjani Brands1 wherein it was
held that the assessee was entitled to credit for TDS even though no income was
assessable in his hands. The Tribunal also relied on Vizag ITAT decision in Peddu
Srinivasa Rao2 wherein it was held that once tax was deducted, credit of the same has
to be given to the assessees, irrespective of the year to which it related. The ITAT held
that since the offshore supply contracts were not taxable in India but TDS was deducted
in India, therefore the assessee was eligible for refund of TDS Credit, subject to
verification whether the off-shore supply contract amounts were received by assessee
outside India and hence the assessee’s claim was correct.
Citation:
ABB AB Vs. DCIT [TS-438-ITAT-2020(Bang)]
Comments:
This ruling affirms the principle that where an income is not subject to tax but tax has
been deducted therefrom, then the taxpayer is entitled to claim credit for the TDS. It
could also have been argued that exempt income was offered for taxation but was not
taxable and thus, it is not the case of the tax authorities that income was not offered for
taxation. Taxpayers undertaking sale of goods from outside India may want to evaluate
the impact of the said ruling on their arrangements. This decision adheres to the
principle that no tax can be collected without the authority of law; when no income is
taxable in India no tax can be collected.

1
2

Arvind Murjani Brands (P) Ltd. Vs. ITO 21 taxmann.com 131 (Mum)
ACIT Vs. Peddu Srinivasa Rao in ITA No.324/Vizag/2009 Dt.3.3.2011

Mum ITAT: Expenses Incurred In Foreign Country In
Foreign Currency In Cash Are Covered Under Section
40A(3) Of The IT Act
Facts & Issue:
The assessee, Ramlord Apparels, a partnership firm, was engaged in the business of
manufacturing and export of garments. During the AY 2014-15 the assessee had
incurred expenses towards an exhibition in a foreign country in foreign currency in cash
equivalent to INR 31,53,902 which it claimed as tax deductible expense. The Assessing
Officer disallowed the exhibition expenses on the ground that the same were incurred
in cash and as per Section 40A(3) expenses exceeding INR 20,000 incurred in cash in a
day were to be disallowed. Aggrieved by the order of the AO, the assessee filed an
appeal before the CIT(A). The CIT(A) confirmed the disallowance made by the AO
against which the assessee filed an appeal before the Tribunal.
Contentions of the Revenue
The revenue contended that the assessee had incurred expenses in cash exceeding the
limit prescribed under Section 40A(3) of the IT Act and therefore liable to be disallowed.
Contentions of the Assessee
The assessee contended that the section 40A(3) limits expenses in cash in Indian
currency. Since the expenses were incurred in foreign currency, section 40A(3) did not
apply. The assessee also contended that section 40A(3) could not be applied for
expenses incurred in a foreign jurisdiction as the IT Act could not be applied beyond
Indian territory. The assessee also contended that incurrence of exhibition expenses in
cash in foreign currency and in foreign jurisdiction is covered in the exceptions provided

in the Rule 6DD of the IT Rules and therefore disallowance made by the AO was not
legal.
Observations and Ruling of the Tribunal
The Tribunal rejected all the contentions of the assessee and observed that the mention
of word “Rupee” in the section 40A(3) was to prescribe the limit and did not mean that
the expenses should have been incurred in Indian Currency only for its application.
Further, in respect of extra territorial argument of the assessee, the Tribunal observed
that the expenditure was booked in Indian books and the same was recorded in the
Indian Profit and Loss account. Based on this the Tribunal rejected the argument of the
assessee. The Tribunal also observed that facts and circumstances of the assessee’s case
was not covered under the exceptions provided in the Rule 6DD as besides cash, normal
banking channels were also available to the assessee to make payment. Rejecting all
the arguments of the assessee the Tribunal upheld the disallowance made by the AO
under section 40A(3) of the IT Act.
Citation
Ramlord Apparels [TS-451-ITAT-2020(Mum)]
Our Comments
This ruling articulates the intention behind legislating provisions restricting cash
expenses and clarifies the position that cash expenses whether incurred in India or
outside regardless of the currency in which expenses are incurred are squarely covered
under section 40A(3) of the IT Act. The taxpayers should plan their business expenses in
foreign jurisdictions accordingly. Despite this decision it would appear that it is not a
hopeless case. It must be remembered that the limit of Rs. 20000 has been fixed as a
reasonable threshold having regard to the Indian context. Equivalent converted

amounts may be too low in the context of the currency in which they are incurred.
Further, even on a plain reading of the section, the case seems arguable. The context
and circumstances in which the assessee had to make payment in cash may also have
a say in the matter. Further, it is arguable that paying in Indian currency in a foreign
country was an impossibility of compliance.

Pun ITAT: Interest Paid For Non-Maintenance Of
SLR/CRR By Assessee-Bank Is An Allowable
Expenditure As The Same Is Compensatory And Not
Penal In Nature
Facts & Issue:
The assessee was a cooperative Bank and had filed its return of income. During the
assessment proceedings, the assessee revised its return of income and relied on a
decision of the Bombay HC and claimed deduction for penal interest charged by RBI for
non-maintenance of SLR/CRR. The AO refused to accept the revised return and treated
the same as filed beyond the time limit given in the Act and proceeded with the original
return of income and did not allow the claim made by the assessee.
The assessee filed an appeal before the CIT(A) who allowed the claim. Being aggrieved,
the revenue filed an appeal before the ITAT.

Contentions of the Revenue:
Before the ITAT Revenue contended that, the entire disallowance ought not to have
been deleted as the assessee had actually incurred lower expenditure and for the
balance amount made a provision.

Contentions of the assessee:
Before the ITAT the assessee contended that the entire liability by way of penal interest
had arisen and crystalised in the year under consideration only and therefore, the CIT(A)
was justified in allowing the claim in its entirety.

Observations and Ruling of the Tribunal:
The ITAT held that allowance of Penal interest made by the CIIT(A) was duly supported
by decisions of the SC & HC and the revenue had only argued that certain portion of the
deduction claimed by the assessee should not be allowed. The revenue had however
not argued against the contention of the assessee about crystallisation of liability in the
impugned year. Considering this, the ITAT found no infirmity in the order of the CIT(A)
and upheld the same.

Citation:
ACIT V/s The Beed District Central Co-operative Bank Ltd [TS-456-ITAT-2020(PUN)]
Our Comments:
The ITAT in the present case admitted the fresh legal claim of the assessee in the light
of the decisions interpreting the decision of the Apex Court in the case of Goetze (India)
Ltd. Further, the ITAT also appreciated the settled position in law that subject penal
interest charged would be an allowable expenditure since the same was not in the
nature of a penalty or fine.
Additionally, the issue with regard to the year of allowability of the expenditure, the
finding which would be vital to consider is when the levy was accepted by the assessee
and whether it had crystalized in the year under consideration; if yes, even though only
a provision was made for the same its actual payment would not decide the year of
allowability.

Bang ITAT: The Assessee Remains Eligible For
Exemption Of LTCG Under Section 54F Even Though
His Name Is Merely Added With The Spouse In the
Agreement For Purchase By The Spouse Of A
Separate Residential Property
Facts & Issue:
The assessee was an individual and was jointly holding shares in a private limited
company along with his wife. During the year under consideration, both of them sold
their shares and earned long term capital gains (LTCG) on the sale. Exemption of LTCG
was claimed under section 54F of the Act on purchase of two separate residential
properties.

The shares were transferred on March 3, 2012 and the assessee claimed the exemption
under section 54F in respect of residential property purchased by him on March 29, 2011
i.e. within one year prior to the date of sale of shares. The assessee claimed that he was
the sole owner of the new residential property. However, the purchase deed had the
name of the assessee along with his wife.

Similarly, the wife of the assessee claimed the exemption under section 54F in respect
of residential property purchased by her on June 11, 2012 (i.e. within 3 months after the
sale of shares) in respect of which she claimed to be the sole owner of the property for

the entire investment in such property even when the purchase deed of the property
was in her name along with the assessee. Apart from this, the assessee and his wife
jointly held one commercial property in Chennai.

The AO did not accept the contentions of the assessee and his wife and denied the claim
of exemption under section 54F to both of them on the ground that the assessee and his
wife had not complied with the provisions of section 54F of the Act as the residential
properties were in joint names of the assessee and his wife.

Against the above order, the assessee preferred an appeal before the CIT(A). The CIT(A)
dismissed the appeal and confirmed the denial of deduction claimed u/s 54F. The CIT(A)
however allowed the claim of deduction u/s 54F in the case of assessee’s wife

The assessee filed an appeal before the ITAT against the denial of deduction claimed
u/s 54F.
Revenue also filed appeal before the Honourable ITAT against the order of CIT (A)
allowing deduction u/s 54F in the case of assessee’s wife. Revenue’s appeal was
dismissed on account of low tax effect involved.
Contentions of the assessee:


The assessee highlighted the above facts before the ITAT.

Contentions of the revenue:


The revenue relied on the orders of the AO and the CIT(A).

Observations & Ruling of the ITAT:


The ITAT observed that when a property is purchased by a person, mere inclusion of
his or her name in the purchase deed is not enough because this may happen for
various reasons including also that the other person who is really purchasing the
property wanted to include the name of his relative in the purchase deed for some
emotional issues. This action will no doubt give rise to some ownership rights on the
property in question to that second person but such rights may not be on this
account that the second person acquired the property.



The ITAT also observed that for triggering the provisions of sub clause (ii) to section
54F(1) by which the claim for deduction comes to be denied, the assessee should
have purchased one more residential house other than new asset within one year
after the date of transfer of the original asset. Some ownership right accruing due
to mere addition of name without actual payment of purchase consideration for the
property would not perforce lead to denial of claim.

Citation:
Shree Anil Dev vs. DCIT [Reported in TS-432-ITAT-2020(Bang)]
Our Comments:
Honourable Bengaluru Tribunal has duly reckoned and emphasised that the payment
of purchase consideration for the purchase of property by the assessee is vital for
claiming the deduction u/s 54F and mere addition of a name in the agreement without
the payment of purchase consideration would not by itself lead to acquisition of
property contemplated under the provisions of Section 54F. This decision will be useful

in overcoming several practical situations where names are added for administrative
and like reasons

Mum ITAT: Business Advances To Loss Making JV
Should Be Treated as Capital Contribution And Not
Loan To AE
Facts & Issue:
The assessee was engaged in the business of designing, fabrication, galvanizing and
testing of transmission lines & telecom towers, supply and erection of sub-station
structures and overhead equipment for railway electrification and managing
infrastructure sites.
During the year under consideration the assessee had given business advances to its JV
in South Africa. Similar advances were given in the preceding years as well. During the
assessment proceedings the assessee explained the commercial rationale for giving the
advances and also reasons for non-charging of interest. Rejecting the assessee’s
explanation, the TPO treated the same as a loan given to the AE and determined interest
as per Bloomberg database and made TP adjustment.
The aggrieved assessee filed an appeal before the CIT(A). The CIT(A) upholding the
order of the TPO directed the TPO to consider the rate of Interest prevailing in the
country to which the AE belongs, as the comparable rate.
Aggrieved by the order of the CIT(A), the assessee filed an appeal before the ITAT.

Contentions of the assessee:
Before the ITAT, the assessee contended that, the funds were advanced to the AE to
overcome cash crunch due to huge operational losses in the JV company. This was done
on the grounds of commercial prudence to safeguard assessee’s own interest in the

business. Further, the assessee contended that the advances were purely in the nature
of business advances and were remitted to fulfil the assessee’s obligation. Thus, no
interest had been charged to the AE.
Contentions of the Revenue:
Before the ITAT the revenue relied upon the orders of the lower authorities.

Observations and Ruling of the Tribunal:
Since the assessee was a 50% partner in the JV, the ITAT held that the advances were
more in the nature of a capital contribution and, by advancing the same, the assessee
had protected its own business interest. The financial failure of the JV would have
impacted continuation of the assessee’s projects and opined that the said advances
could not be treated as a loan. Further the ITAT held that, it was the assessee who
gained from these advances and not the AE/JV and accordingly deleted the TP addition.

Citation:
KEC International Limited V/s DCIT V/s [TS-489-ITAT-2020(MUM)]
Our Comments:
This decision will be beneficial to those companies wherein interest-free advances are
given to the AE. Needless to say, the assessee would need to demonstrate with robust
documentation the commercial expediency of giving an interest free advance. In the
instant case, the ITAT found that the assessee’s business would be adversely affected if
the JV was not to be funded in view of losses suffered by it and thus, satisfied the
principle of commercial expediency.

Bang ITAT: Deduction Under Section 10AA Or Chapter
VI-A Is Allowable In Respect Of Income Enhanced
Due To APA
Facts & Issue:
The assessee, EYGBS India Private Limited, wholly owned subsidiary of EYGBI B.V.
Netherlands, was engaged in the business of providing Information Technology Enabled
Services (ITeS) to its associated enterprises (AEs). The assessee was providing ITeS
services through its SEZ unit eligible for claiming deduction under section 10AA of the
IT Act. The assessee entered into an advance pricing agreement (APA) with the CBDT on
16 March 2016. Pursuant to the APA the assessee filed its modified return of income for
the AY 2014-15 in June 2016 enhancing the gross total income. The AO was of the view
that the assessee was not eligible for deduction under section 10AA in respect of
enhanced income pursuant to APA terms and accordingly denied deduction claimed by
the assessee under section 10AA of the IT Act in respect of the enhanced TP addition.
Aggrieved by the order of the AO, the assessee filed an appeal before the CIT (A). The
CIT(A) decided the issue in the favor of the assessee relying on the jurisdictional High
Court ruling in the case of I-Gate Global Solutions Limited wherein the HC had held that
suo-motu transfer pricing adjustment was not hit by the first proviso to Section 92C(4)
of the IT Act. Aggrieved by the order of the CIT(A), the revenue filed an appeal before
the Bangalore ITAT.

Contentions of the Revenue
The revenue contended that in order to be eligible to claim deduction under section
10AA, the profits and gains against which deduction was claimed had to be “derived by
a unit from exports”. The AO contended that the suo-motu TP adjustment made by the
assessee could not be classified as profit derived from exports. The revenue also
contended that the first proviso to section 92C (4) prohibits deduction under section
10A/10AA or Chapter VI-A in case of TP adjustment.
Contentions of the Assessee
The assessee re-iterated its arguments placed before the CIT(A) and stated that the
issue was covered by the Tribunal’s favorable ruling in its own case for AY 2012-13.
Observations and Ruling of the Tribunal
The Tribunal observed that TP adjustment made by the assessee pursuant to APA is a
suo-motu transfer pricing adjustment and is therefore eligible for deduction under
section 10AA of the Act, as section 10AA(1) read with 10AA(7) of the Act uses the
expression Profits and gains derived from the export by the unit which is wide in nature
and covers increased profits of the Company after making the ALP adjustment pursuant
to APA. The Tribunal also observed that the first proviso to section 92C (4) prohibits
deduction under section 10AA in respect of enhanced TP adjustment only when the
same was done by the Transfer Pricing officer. Since the voluntary adjustment in the
present case was made by the assessee pursuant to APA, the said proviso to section 92C
(4) had no application. Based on these arguments, the ITAT dismissed the appeal of the

revenue and decided in favour of the assessee and allowed deduction under section
10AA in respect of voluntary TP adjustment pursuant to the APA.
Citation
ACIT Vs. EYGBS India Private Limited, ITA No 2984/Bang/2018
Our Comments
This ruling affirms the principle that suo-motu TP adjustment made by the assessee
does not disentitle it from claiming deduction under section 10A/10AA or Chapter VI-A
in respect of such enhanced income and also extends the same principle to the TP
adjustment pursuant to the APA. This judgement is forward looking and further
incentivises the APA programme and will give fillip to the stated objective of
Government of India for facilitating dispute resolution in tax matters.

Mum ITAT: Addition On Account Of Unexplained
Share Premium Deleted As Scheme Of Demerger
Approved By High Court
Facts and Issue:
The issue before the Tribunal in this appeal by the Revenue was whether the CIT(A) was
justified in deleting addition made under section 68 of the Income tax Act 1961 in
respect of unexplained share premium.
The facts in this regard were that there was a demerger and the assessee, as the
resulting company, had issued shares to the shareholders of the demerged company
and the difference between the assets received and shares issued was accounted by the
assessee as share premium.
The AO was of the view that there was no demerger since the assessee was continuously
receiving funds from the demerged company and therefore provisions of section
2(19AA) were not complied with.
The CIT(A) deleted the addition.

Observations and Ruling of the ITAT
The Tribunal noted that the CIT(A) had formed a view that the investment activity (which
was demerged) was not a separate business activity of the assessee and therefore the
demerger did not qualify as such under section 2(19AA) of the Act. However, the CIT(A)
noted that the scheme of demerger of the investment division had been approved by
the Bombay High Court. After further examining the facts of the case the CIT(A) had
held that identity and creditworthiness of the demerged company and genuineness of

the transaction could not be doubted and therefore no addition could be made under
section 68 of the Act.
The Tribunal upheld the factual findings of the CIT(A) based on the approval of the
Scheme by the High Court and held that there was nothing on record to assume that
assessee’s own money had been introduced on account of demerger of the investment
division of the demerged company.
The Revenue’s appeal was accordingly dismissed

Citation:
Jayvik Foresight Innovations and Solutions Pvt. Ltd [TS-434-ITAT-2020(Mum)]
Our Comments:
A well-planned and executed scheme usually creates a water-tight case for the
assessee. Of course, strength of the facts on record has a vital bearing on the outcome.

Pun ITAT: No Penalty Be Levied For Non-filing Of
Return Considering Medical Condition Of Assessee
Facts & Issue:
The assessee was an individual engaged in the business of trading in building material,
steel binding work etc. The AO had issued the notice under section 142(1) of the Act
requiring the assessee to furnish certain information. The Assessee could not comply
with the notice since the assessee was suffering from acute depression and was in
psychosomatic condition. The AO levied penalty under section 271(1)(b) and 271F which
was confirmed by the CIT(A).
Aggrieved by the order of the CIT(A), the Assessee had preferred an appeal against the
penalty levied under section 271F before the ITAT.
Assessee’s Contention:
Since the facts and circumstances are identical for all these appeals relating to 271(1)(b)
of the Act, the findings by ITAT for A.Y. 2009-10 in assessee’s own case (supra) may be
followed and same relief provided therein may also be given in these appeals.
Revenue’s Contention:
It placed reliance on the order of the sub-ordinate authorities and contended that the
assessee has not co-operated with the departmental proceedings and it had not found
sufficient reason for non-compliance of the notice.

Observations & Ruling of the ITAT:
ITAT noted that assessee was suffering from depression and was under treatment and
therefore it acknowledged assessee's submission that due to ill-health, the requirement
of the provisions for filing return could not be complied with. ITAT opined that the entire
scheme of the Income-Tax Act concerning penal provisions u/s271F, the facts and
circumstances and the reasonableness needed to be considered. ITAT observed that
genuineness of the problem faced by the assessee was not disputed by the Department
since the facts on record were clear and therefore stated that “it is not the case of the
Revenue that the provisions of Sec.271F are so stringent that word by word, if Section
139(1) is not complied with, the penalty will be levied irrespective of any practical or
reasonable situations brought on record”. The Tribunal further observed that the
superior courts held the Income Tax Act to be a welfare legislation, meaning thereby
that the tax-payer’s practical circumstances had to be looked into by the quasi-judicial
authority while undertaking assessment and penal proceedings. ITAT relied on the
decision in assessee’s own case and held that these are not fit cases for imposition of
penalty under the said provision
Citation:
Smt. Rupali Sanjay Bedmutha [TS-474-ITAT-2020(PUN)]
Comments:
The tribunal in the above case has ruled that in case of genuine medical reason, penalty
should not be imposed. Section 273B provides that no penalty shall be imposed, inter
alia, under section 271F where the assessee establishes a reasonable cause for the

failure referred to in the said section. Needless to say, this is a factual aspect which
needs to be bonafide proved to the satisfaction of the department.

Mum ITAT: Comparability Of Comparables Is To Be
Checked On Year To Year Basis
Facts & Issue:
The assessee was a subsidiary of a Switzerland company and was engaged in the
business of trading in surveying and measurement equipment. To determine arm’s
length price of the transaction the assessee applied external RPM as the most
acceptable method. During the assessment proceedings the TPO rejected the analysis
of the assessee and applied Internal RPM. DRP held that the TPO was not justified in
applying internal TNMM and directed the AO to compare the gross profit of the AE’s
business with that of the comparables selected by the assessee. The assessee argued
for inclusion of one comparable which was rejected by the TPO & DRP on ground of
product dissimilarity, but was accepted in preceding years.
Being aggrieved, the assessee filed an appeal before the ITAT.

Contentions of the assessee:
The assessee contended that, under the RPM only gross margin was to be seen and
nature of product would not have much relevance. The assessee further contended that,
similarity of the nature of the functions should be considered rather than similarity of
products and accordingly the comparable company, which was rejected by the AO/DRP
should be included in the final set of comparables.
Contentions of the Revenue:
Revenue contended that, the comparable argued by the assessee was engaged in the
business of trading in industrial batteries and power solutions and that its products

included automotive parts, lead acid storage batteries, power back-up systems and
solar photovoltaics which were not comparable with the products of the assessee, who
was engaged in the business of trading in geodesy, high-end GPS and highly specialized
industrial measurement systems and high definition surveying systems.

Observations and Ruling of the Tribunal:
Upon hearing submissions of both the parties, the ITAT held that comparability in
selection of comparable companies had to be considered each year separately. Merely
because a particular company was selected as a comparable in an earlier year could
not per se be considered as a comparable for the succeeding years. ITAT relied upon
the explanation given in OECD Module, UN Module and ICAI guidelines wherein it was
mentioned that, while product differences may be more acceptable in applying the RPM
as compared to CUP method, the property transferred should still be broadly similar in
the controlled and uncontrolled transactions. ITAT noted that the comparable company
in question had undergone a restructuring process in the year under consideration and
had changed its products and hence could no longer be considered as comparable to
the assessee.

Citation:
Elcome Technologies Private Limited V/s DCIT [TS-480-ITAT-2020(MUM)-TP]
Our Comments:
Revenue authorities have been questioning the assessee’s approach of adopting the
same set of comparables on a year-on-year basis to justify ALP of the transaction. While
this may be a practical reality, the position remains that comparability analysis is

required to be done every year to have a better comparability of margins. The essence
of comparability is that the selected company must be comparable in all material
aspects in the year under consideration. Where facts are materially different as
compared to the earlier year, the company would lose its status as a comparable in that
year.

Mum ITAT: Securitization Trust Would Not Be Treated
As An AOP Nor Irrevocable Trust, Benefit Of Section
61 May Be Granted To The Trust
Facts & Issue:
The assessee was a trust called “Scheme A1 of Arcil CPS002 Trust” set up by the Asset
Reconstruction Company (India) Ltd. (for short “ARCIL‟) on December 27, 2007 in
pursuance to the provisions of Securitization and Reconstruction of Financial Assets and
Enforcement Security Interest Act, 2002 (‘SARFAESI Act’). ARCIL is registered with RBI u/s
3 of SARFAESI Act as a Securitization and Reconstruction Company. ARCIL acts as a
trustee of the assessee in pursuance to the provisions of the SARFAESI Act and the RBI
guidelines. Accordingly, ARCIL acquires from the banks/ financial institutions (FI)
stressed financial assets that are classified as NPAs. The assessee had filed its return of
income declaring Nil total income. The case of the assessee was selected for scrutiny.
The AO observed that the assessee derived income from assets reconstruction activity
and handling of non-performing assets of banks/FIs. The AO issued a show cause notice
seeking an explanation as to why the income/loss derived by it may not be taxed in its
hands in the status as that of a trust/AOP. Rejecting the explanation of the assessee, the
AO held that the assessee was an AOP and not a trust. The AO also held that even if the
status of the assessee was that of a trust, the same was in the nature of a non-revocable
trust and thus not be eligible to avail the benefit u/s 61 to 63 of the Act.
Contentions of the Revenue:
DR relied upon the order of the AO to contend that based on the activities carried on by
the assessee Trust, the trust should be treated as an AOP and since the shares of the

beneficiaries were not specified in the trust deed, and thus were indeterminate, the
assessee would be liable to be assessed at the maximum marginal rate.
DR also contended that the transaction was an artificial device created by it to generate
income and avoid taxability. In substance the assessee had carried on business from the
contributions of various beneficiaries, with a common motive to earn income
DR further contended that the capital contribution was not a revocable transfer by the
transferors, but the income arising out of the activities of the fund was an ascertained
income and the contributors had no control over it, and thus, the provisions of Sections
61 & 63 of the Act were not applicable to the assessee's case.
DR further contended that Income was to be taxed in the right hands, at the right rates
of taxation and the contention of the AR that it would lead to double taxation was not
of help.
Contentions of the Assessee:
AR submitted that the trust was a revocable trust, the income of which was taxable in
the hands of the transferor (i.e. SR holders). Hence, there was no income chargeable to
tax in the hands of the trust and was taxable entirely in the hands of security receipt
(‘SR’) Holders.
AR further submitted that the trust could not be called an AOP as there was no inter se
agreement

between

one

contributory/beneficiary

and

the

other

contributory/beneficiary as each of them had entered into separate contribution
arrangements with the assessee.

AR also submitted that since the income distributed to the various contributors had
been taxed in their hands, taxing the same in the hands of the assessee would lead to
double taxation.
Observations of the ITAT:
ITAT rejected the observations of the AO that the assessee trust was not a valid trust,
for the reason, that its contributors and beneficiaries were the same, clearly militates
against the express provisions of the Indian Trust Act, 1882.
ITAT further held that all the ingredients for the formation and existence of the trust
had been fulfilled, and the RBI guidelines had been duly followed by the assessee trust.
ITAT also observed that if the trust did not exist, there would be no legal sanction to
treat the trust as an AOP. Under such a situation, the only transaction that would subsist
would be the direct investment by the beneficiaries in the financial assets, and
therefore, the question of assessing the assessee trust as an AOP or under any other
head of income would be totally out of question.
ITAT also held that as per the clause of the trust deed, it was clear beyond any doubt
that the contribution made by the SR holders was ‘revocable’. Thus, it was observed that
the income therein arising had to be brought to tax in the hands of the SR holders, i.e.
as per the provision of Sec. 61 to 63 of the Act. Further, ITAT refused to accept the
contention of the revenue that revocation of the contributions was conditional upon
the consent of the contributors holding 75% of the units, would render the contributions
as irrevocable.
ITAT also observed that there was nothing on record which would suggest that the
beneficiary had agreed to associate for any common objective.

ITAT also held that merely because the realization flowed through the assessee, it
would not mean that it was the income in the hands of the assessee.
ITAT accordingly dismissed the appeal of the revenue.
Citation:
ITO v. Scheme A1 of ARCIL CPS 002 XI Trust [TS-459-ITAT-2020(Mum)]
Our Comments:
The decision of the ITAT provides clarification on various criteria relevant for
determining whether an entity could be treated as an AOP or Trust. Further, ITAT has
confirmed taxability of the income received by the trust in the hand of the SR holders.

