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Income Tax Appellate Tribunal
As usual, in this edition covering Tribunal
decisions we are covering select cases which
we thought would be of interest to you our
readers.
Digitalisation has pervaded every walk of life.
One such digital product is web hosting and
the use of high-end Infrastructure centres. Tax
administrations all over the world including India have initiated steps to address
the concerns arising from the digitalisation of the economy. Under the Indian
Income-tax Act, such services are taxable as royalty or FTS although judiciary in
India have taken divergent views on the subject. In a case covered in this edition
related to web hosting, Mumbai Tribunal held that the consideration paid to a
Singaporean entity for web hosting and the use of high-end Infrastructure centres
was not royalty under India-Singapore DTAA and the web hosting services was also
not taxable as fee for technical services as it did not make available technical
know-how available to the payer.
In the context of eligibility of claim of depreciation on goodwill, the Mumbai
Tribunal held that amalgamation of a loss-making unit can also generate
depreciable goodwill, if it is substantiated through robust documentation.
In yet another decision, the Mumbai Tribunal, in the context of valuation of shares
under the pre-amended rule 11UA, held that the assessing officer cannot reject
assessee’s valuation on the basis of DCF and insist on NAV methodology without
establishing perversity in the DCF approach followed by the assessee.
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ITAT: Share Of Income Paid To JV-Partner Is Diversion Of Income By
Overriding Title
Facts & Issue:
The assessee, Peartree Enterprises Private Limited, is engaged in the business of civil
construction. The assessee had entered into joint venture agreement with HCIL for the
road construction project. Both the parties had agreed to participate in the contract value
in the ratio of 97:3. On receipt of the payment from the client, the assessee paid HCIL 3%
without deducting TDS and retained the balance 97%. The assessee was of the view that
TDS was not required to be withheld as both the partners of the joint venture were acting
as principal contractor and not as agent or sub-contractor of the other party. However, the
AO disallowed the payment under section 40(a)(ia) of the IT Act considering the amount
paid was commission and TDS was required to be deducted under section 194C of the IT
Act. The AO also disallowed expenses pertaining to repairs considering the same as capital
in nature. Aggrieved by the order of the AO, the assessee filed an appeal before the CIT(A)
which upheld the disallowance made by the AO on account of payment to HCIL whereas
a partial relief was granted to the assessee in case of disallowance of repairs made by the
AO. Aggrieved by the order of the CIT(A), the assessee filed an appeal before the ITAT.
Observations and Ruling of the Tribunal
The Tribunal observed that the assessee had entered into a JV with HCIL for the
construction contract. The ITAT also observed that both the parties were individually
responsible for their respective share of services to the client and they individually
assumed the risks. Therefore, ITAT was of the view that the AO was not justiﬁed in
disallowing the expenses by invoking the provisions of section 40(a)(ia) of the Act and thus,
set aside the order of AO. In respect of disallowance of repair expenses made by the AO,
the ITAT, considering the facts presented, held that the repairs were for preserving and
maintaining an already existing asset. Therefore, ITAT set aside the addition confirmed by
CIT (A) and held the expense to be of revenue in nature

Citation
Peartree Enterprises Pvt. Ltd Vs. DCIT (ITA No 4199/Del/2016)
Our Comments
This ruling establishes that the “substance” of the transaction is of paramount importance
for determining the relationship between the payer and the payee. Further, where income
is diverted to the payee as a result of overriding title from the inception of the contract,
question of withholding tax does not arise in respect of payment made by the payer to the
payee.

ITAT: The Revenue Authority Cannot Question Appropriateness Of The
Method of Valuation in Hindsight.
Facts & Issue:
The assessee, Karmic Labs Private Limited, is engaged in the business of providing clinical
testing, clinical trial management, clinical data management, bio statistics and medical
writing services to pharmaceutical & medical device companies. The assessee had issued
equity and preference shares to its shareholders at a premium during AY 2013-14. The
assessee had computed the fair market value (FMV) of the shares issued at premium
following the Discounted Cash Flow (DCF) method which was also one of the two methods
prescribed under the Rule 11UA. The AO, however, disregarded the DCF method selected
by the assessee and instead applied Net Asset Value (NAV) method on the ground that the
projected cash flow applied by the assessee under the DCF method was unrealistic and
the cash flow actually realized were much less than what was estimated by the assessee
under the DCF method. The AO also stated that the growth rate estimated by the assessee
was not backed by past or future growth rate. Further, the AO also observed that there was
significant difference in the value adopted by the assessee for shares issued within a gap
of three days. Following NAV method, the AO determined that the shares could not have
been issued at premium as the NAV of the company was negative. Based on this, the AO
treated the premium received by the assessee as the income of the assessee as per section
56(2)(viib) of the IT Act. Aggrieved by the order of the AO, the assessee appealed before
the CIT(A) but to no avail.
Observations and Ruling of the Tribunal
The Tribunal observed that the DCF method followed by the assessee was one of the
prescribed methods for the valuation of shares under the Rule 11UA of the IT Rules. The
Tribunal also observed that the assessee’s estimate of projected cash flows was backed by
orders which were either finalized or were at the stage of final negotiations. The assessee
had also received advance from various clients. Relying on the Bombay High Court ruling

in the case of Vodafone M-Paisa Ltd. Vs. PCIT, the Tribunal held that the AO cannot change
the method adopted by the assessee by merely relying on the actual results of the
subsequent years. In conclusion, the tribunal deleted the addition made by the AO under
section 56(2)(viib) of the IT Act.
Citation
Karmic Labs Private Limited Ltd Vs. ITO, ITA No. 3955/Mum/2018
Our Comments
This ruling follows the principle that if the prescribed method of valuation applied by the
taxpayer is backed by data at the time of application of that method then the actual
results, in hindsight, cannot be used to question the bona fides of the application of the
prescribed method.

Expenditure incurred on abandoned project is an allowable revenue
expenditure
Facts & Issues:
M/s Lindin Gyr Ltd (‘the assessee’) filed its return of income for AY 2004-05. The Ld. AO
passed the assessment order, making certain additions to the total income, which included
disallowance of software expenses of Rs. 28.18 lacs treating the same as capital in nature.
These expenses were incurred on installation of an ERP software- SCALA. However, such
ERP software failed to meet the requirements of the assessee and the said project was
abandoned, midway. The cost incurred on this project was written off in the books of
account and the same was claimed as a deduction while computing the total income. The
Ld. AO disallowed the deduction on the ground that it is a capital expenditure, which yields
benefit for a longer period. However, the Ld. AO allowed depreciation @ 60% on the said
expenses.
The CIT(A) allowed the claim of the assessee, stating that expense incurred by the assessee
should be treated as revenue expenditure u/s 37(1) of the Act, relying on the decision of
Hon'ble Kolkata High Court in the case of Binani Cement Ltd. (2015) 233 Taxman 340 (Cal),
wherein it is held that expenditure incurred for construction / acquisition of new facility
which had to be abandoned midway is allowable as a revenue expenditure, since it was
incurred wholly or exclusively for the purpose of assessee's business.
Aggrieved by the order of the CIT(A), the revenue filed an appeal before the ITAT.
Contentions of the Revenue:
The revenue contended that the expenditure incurred for ERP software is a capital
expenditure which yields enduring benefit.
Contentions of the Assessee:
The assessee reiterated that software project was abandoned in the midway since, it failed
to meet its requirements. The expenditure incurred was written off in the books of account.
These facts were not disputed by the Ld. AO. Further, assessee placed its reliance on
Hon'ble Kolkata High Court in the case of Binani Cement Ltd (Supra) and the Hon'ble

Calcutta HC in the case of Graphite India Limited reported (221 ITR 420 (1996)), wherein it
was held, that expenditure which did not result in bringing into existence if any, a capital
asset of enduring nature would be admissible as a revenue expenditure.
Observations & Ruling of the ITAT:
The Kolkata ITAT allowed the claim of expenses incurred to install an ERP package under
section 37(1) of the Act, which remained unsuccessful. The ITAT noted that the said
package failed to meet the requirements of the assessee and hence the project had to be
abandoned midway.
The ITAT placed its reliance on the Kolkata HC cases in case of Binani Cement (supra) and
upheld the order of the CIT(A).
Citation:
DCIT v. M/s Landis + Gyr Ltd (ITA no. 2298/Kol/2017)
Our Comments:
When a project is abandoned, which was capitalised in the books, depreciation was
claimed under section 32, the taxability of any write off of such asset would be as per
provisions of clause (i)(b) of section 43(6)(c) of the Act. Since, no consideration is received,
there will be no reduction from the WDV of Block of Assets and the company can continue
to claim depreciation on the value of the asset, though discarded but included in the
relevant WDV of the Block of assets.
If the asset is part of capital work in progress and no new asset has come into existence. If
capital advances or capital work in progress are written off in books on project being
abandoned due to unavoidable reasons, then such expense is allowable as deduction
under section 37 of the Act, since it was incurred wholly and exclusively for the purpose of
business.

ITAT: Section 194C Not Applicable On Payments Made For Purchase Of
Advertisement Space By Agents To Newspaper Publication
Facts & Issues:
Metropolitan Media Co. Ltd (‘the assessee’) was engaged in the business of printing and
publishing of newspaper. During the assessment proceedings for AY 2010-11, the AO
noticed that the assessee company had entered into an agreement with Bennett, Coleman
& Co. Ltd. (‘BCCL’) for selling and utilizing advertisement space in publication of Times of
India (Kannada) owned by BCCL. As per the terms and conditions of agreement, the
assessee paid the sum for purchase of saleable advertising space in the publication. The
AO observed that BCCL and the assessee are in the business of printing and publication of
newspaper and the main source of income was advertisement fees. Further, the agreement
entered by the assessee with BCCL was in the nature of contract for specific work. The AO
concluded that the assessee has not deducted TDS under section 194C of the Act, and
disallowed the amount of Rs. 6,80,00,000 by applying the provisions of Section 40(a)(ia) of
the Act.
The CIT(A) concurred with the action of the AO and dismissed the appeal. Aggrieved by
the order of the CIT(A), the assessee preferred an appeal before the ITAT.
Contentions of the Assessee:
The assessee submitted that it had entered into an agreement with BCCL for selling and
utilizing the advertisement space in publication of Times of India (Kannada edition).
Further, the assessee company contended that it was given the right to canvas the
advertisement for the entire advertisement space and become sole selling agent of BCCL
and thus, as per the circular no 5 of 2016 dated February 29, 2016, it is clarified that no tax
is required to be deducted on the payment made by the agent to a newspaper company
for procuring and canvassing advertisements. It was further clarified that there was no
relationship of principal and agency between advertising agency and the television
channel or newspaper company and it is purely a principal to principal relationship and

therefore, the question of deducting tax at source even on commission payment does not
arise.
The assessee company relied upon the decision of the Hon'ble Karnataka High Court, in
the assessee’s own case for AY 2007-08, wherein it was held that the contract in question
is ‘contract of sale’ and not ‘contract of work’, hence provisions of section 194C does not
apply.
Contentions of the Revenue:
The Revenue placed its reliance on the orders of the lower authorities.
Observations & Ruling of the ITAT:
Bangalore ITAT ruled that the assessee company is not liable to deduct tax under section
194C on payment made to BCCL for purchase of saleable advertising space.
The ITAT accepted the contentions of the assessee company and placed its reliance on the
jurisdictional Karnataka HC judgement (supra) and Bangalore Tribunal decision in case of
ITO(TDS) v. Confident Projects (India) Ltd (ITA no. 183/Bang/2014) dated May 27, 2016,
wherein the ITAT had held that the payments made in the capacity of an advertisement
agency to Bennet, Coleman & Co., were squarely covered by circular No.715 dated August
8, 1995 as well as circular No.5 of 2016 (supra). Hence, no TDS was attracted on payments
made in the capacity of agent to the publisher of newspaper.
Citation:
Metropolitan Media Company Limited [TS-376-ITAT-2020(Bang)]
Our Comments:
CBDT in Questions 1 & 2 of the circular no. 715 dated August 8, 1995 had dealt with the
scope of advertising contracts. CBDT clarified that no TDS would be deductible when
advertising agency makes payment to the media, which includes both print and electronic
media.

However, to further bring clarity in the interpretation of certain contentious issues relating
to TDS on payments made by television channels, broadcasters and newspapers CBDT reclarified this in circular no. 5/ 2016 that TDS is not deductible on payment by advertising
agency to media company.
Also, readers may also note that provisions of section 194C does not apply on ‘contract for
sale’.

ITAT: Second Reopening Notice Cannot Be Issued During Subsistence Of
Earlier Reassessment Proceedings
Facts & Issue:
The assessee filed its return of Income for the AY 2004-05 on November 01, 2004 and
assessment under section 143(3) for the said year was completed on November 28, 2006.
Further, the AO issued a notice under section 148 on July 02, 2008, however no action had
taken by the AO and a second notice under section 148 was issued on March 29, 2011.
After disposing of the objections raised by the assessee, the AO passed the reassessment
order under section 147 which is legally challenged by the assessee before the CIT(A). The
CIT(A) dismissed the appeal. Aggrieved, the assessee had preferred an appeal before the
ITAT.
Assessee’s Contention:
Assessee contended that where the proceedings from first notice issued for reopening
assessment are still pending, second notice issued under section 147/148 of the Act for
reopening is bad in law relying on the case law of A.S.S.P. & Co. vs. CIT 172 ITR 274 (Mad)
and CIT vs. P. Krishnankutty Menon, 181 ITR 237 (Ker). The second notice for reopening was
issued beyond the period of four years and the reopening is not on account of any failure
on the part of the assessee to disclose fully and truly all material facts necessary for the
assessment. The assessee also contended that AO while taking permission from the CIT for
issuing notice under section 148 of the Act has expressed his opinion that the case is time
barred and hence, could not be reopened again. However, the CIT in a mechanical manner
vide communication dated March 25, 2011 accorded sanction for reopening the
assessment under section 147 of the Act without judicious application of mind and in
contravention to the proviso to section 147 of the Act.
Revenue’s Contention:
The revenue contended that due approval from the competent authority before issuing
notice under section 148 of the Act was already taken. Thus, there was no procedural

violation in issuing notice under section 148 of the Act to the assessee. The revenue also
contended that the assessee had made excess provision for royalty as against actual
payment of royalty, therefore, the Assessing Officer was justified in reopening the
assessment
Observations & Ruling of the ITAT:
ITAT relied on the cases of A.S.S.P. & Co. vs. CIT 172 ITR 274 (Mad) and CIT vs. P.
Krishnankutty Menon, 181 ITR 237 (Ker) where second notice under section 148 of the Act
was issued during the subsistence of earlier reassessment proceedings, the subsequent
reopening was held to be invalid. ITAT therefore held that the second notice issued under
section 148 of the Act on March 29, 2011 is bad in law and the subsequent proceedings
arising therefrom are vitiated. ITAT relied on the decision of Hon’ble Bombay High Court
in the case of Hindustan Lever Ltd. (Supra) and observed the reasons for reopening the
case and held that reopening of assessment beyond four years is not a result of failure on
the part of assessee to disclose fully and truly all material facts necessary for the
assessment. ITAT observed that the CIT had not recorded his satisfaction on the reasons
recorded by the Assessing Officer for reopening. Further, the Assessing Officer had brought
the fact to the notice of CIT that earlier notice was issued under section 148 of the Act on
July 02, 2008, however, no assessment order under section 143(3) r.w.s. 147 of the Act was
passed within time barring limit, therefore ITAT held that the case cannot be reopened
again and CIT without commenting on the observations made by the Assessing Officer,
approved permission for reopening the assessment.
Citation:
Johnson & Johnson Pvt ltd. Vs. ACIT [TS-419-HC-2020(BOM)]
Comments:
It is now a well settled principle that the AO is not authorised to initiate successive
reassessment proceedings when assessment proceedings are already pending. No action

can be taken under section 147 after the expiry of four years from the end of the relevant
assessment year, unless any income chargeable to tax has escaped assessment for such
assessment year by reasons of the failure on the part of the assessee to disclose all
material facts necessary for his assessment for that assessment year.

ITAT: Capital Reserve Arising On Amalgamation Not Revaluation Reserve,
Not Liable For Adjustment Under Clause (j) Of Explanation 1 To Section
115JB.
Facts and Issue:
The issue before the Delhi Tribunal, which is the subject matter of analysis, was whether
the AO was right in re-characterizing Capital Reserve as Revaluation Reserve and, on that
basis, making an adjustment to book profits under section 115JB of the Income tax Act
1961. The relevant clause (j) of Explanation 1 to section 115JB, invoked by the AO, which
requires book profits to be increased by prescribed items, reads as follows - “the amount
standing in revaluation reserve relating to revalued asset on the retirement of disposal of
such asset’.
During the previous year relevant to assessment year 2015-16, pursuant to a scheme of
amalgamation duly approved by the Delhi High Court vide order dated 08.05.2015, five
amalgamating companies amalgamated with the assessee company.
Pursuant to this scheme, all the assets and liabilities of the five amalgamating companies
stood transferred to and vested in the appellant-company at their respective fair values
as on the appointed date. These included 95,15,021 shares in M/s. Indiabulls Housing
Finance Ltd. which were recorded at the closing market price on NSE on 31.7.2014 (day
prior to the Appointed Date).
The amalgamation was recorded in the books of account in accordance with the purchase
method of accounting, being one of the methods permitted by Accounting Standard-14 on
"Accounting for Amalgamation" (AS-14) issued by the Institute of Chartered Accountants
of India. Accordingly, difference between the fair value of assets acquired and the
liabilities taken over, was recorded as "capital reserve" in the audited financial statements
by the assessee.
During the relevant previous year, said shares of Indiabull were sold on a recognized stock
exchange after payment of securities transaction tax (in short "STT") thereon. In the books

of account, difference between the fair value as above and the sale price was credited in
the profit and loss account as part of "Other income - profit on sale of equity shares”.
The Assessing Officer disregarded the aforesaid treatment adopted by the assessee and
proceeded to make an upward adjustment of Rs.247,52,73,951 to the book profit of the
assessee, holding that the scheme of amalgamation was conceived and implemented by
the assessee with the intent of evading payment of tax on 'book profit' and crucial facts
were concealed before the Court with mala fide intention; that the assessee had, under
the garb of amalgamation, deliberately adopted 'Purchase method' in order to artificially
jack up the value of assets/investments with the intent of undermining its book profit for
the purpose of section 115JB of the Act and the difference arising on account of
revaluation should have been transferred to 'revaluation reserve' as against 'capital
reserve'; that, for this reason, an upward adjustment to the book profit in terms of clause
(j) of Explanation 1 to Section 115JB of the Act was warranted. The Assessing Officer further
held that there was no commercial purpose at all for applying the purchase method
because all the entities were ultimately owned up by a single parent entity; that
application of the purchase method, was just for revaluing the assets in disguise, without
having any commercial purpose. The AO observed that when the High Court order
approving the amalgamation scheme was passed on 08.05.2015 majority investments by
the group companies, in the form of investment in the shares of IBHFL were already
offloaded. He accordingly held that the entire amalgamation process was orchestrated
and had to be treated as a mere sham to reduce the tax liability and that the High Court
had been kept in the dark as to the actual motive of amalgamation. The assessee had
failed to show any commercial purpose of amalgamation. Having said so, the AO held that
the said Capital Reserve was in effect and in essence only a Revaluation Reserve which
required adjustment to book profits in view of the provision of clause (j) to Explanation 1
of section 115JB.
The ld. CIT (A) concurred with the findings and conclusion reached by the AO.

Contentions of the Assessee
The case of the assessee was that there was no ambiguity as to the amalgamation
undertaken by the assessee and its legal and economic effect; that the assessee had
followed the prescribed procedure. Everything that the assessee did was permitted by law
and was perfectly legal in the eyes of law. There was no device, subterfuge or dubious
method adopted by the assessee in the aforesaid transaction to hoodwink the Revenue.
Further the legal effect of each of the aforesaid transactions undertaken by the assessee
was achieved. It was submitted that no colorable device was employed. The business
rationale of consolidating the businesses of all the companies into one single entity, was
explained - for improved synergies and management focus, to achieve economies of scale
arising out of consolidation of businesses of companies in order to efficiently and
optimally utilize resources of all businesses under a single combined entity.
As regards the accounting treatment, that the same was submitted to be strictly in
accordance with the binding scheme of amalgamation as approved by the High Court,
provisions of the Companies Act and mandatory Accounting Standard and duly approved
by the shareholders/ directors/ ROC and was, therefore, correct and had to be accepted
while computing book profit under section 115JB of the Act.
Regarding the allegation of colorable device, it was argued that the assessee and its group
companies were originally incorporated with the objective of developing different real
estate/infrastructure projects. However, the group intended that all the companies be
consolidated into one single entity, for improving synergies and management focus. Thus,
the key objective for entering into the scheme of amalgamation was to create a single
business entity and was purely a bona fide business and a strategic decision and the
allegation of the assessing officer that it was a sham transaction for the purpose of evading
tax was completely false, baseless and without any evidence.

Contentions of the Revenue
The ld. DR supported the orders of the Assessing Officer and the CIT (A). It was reiterated
that the entire amalgamation scheme was a surreptitious action on the part of the
assessee to evade taxes payable. Though the reserve created is treated as Capital Reserve
in effect and truly it is a Revaluation Reserve liable for upward revision for computation
of profits under section 115JB.
Observations and Ruling of the Tribunal
The AO had relied on various case law. The Tribunal held that the ratio of these rulings
had no applicability to the instant case. It was further held that the Revenue had not
brought anything tangible on record to prove the allegation of surreptitious action on the
part of the assessee to treat the scheme of amalgamation as sham. The motive of tax
evasion or the scheme being a colourable device had not been proven by the Revenue.
Business rationale, explained by the assessee was found bona fide. The Tribunal held that
the entire exercise was compliant with the provisions of Section 129 of the Companies Act
and AS 14 and also had a valid business purpose and that the revenue had not brought any
tangible material to prove that the scheme was a colourable device to avoid taxes. The
Tribunal accordingly held that the capital reserve could not be equated with Revaluation
Reserve as was done by the AO and that the Capital Reserve was out of the purview of
Section 115JB, and, not being a Revaluation Reserve, no upward adjustment of the profit
was called for under clause (j) of Explanation 1 to section 115JB.
Our Comments:
The action of the AO seems to be based on conjectures and surmises. Undoubtedly, tax
saving emanating from the Scheme had triggered this suspicion but tax planning, executed
in accordance with the provisions of law, cannot be questioned. The assessment year in
question is AY 2015-16. With effect from AY 2016-17 provisions of Chapter X-A containing

the General Anti Avoidance Rule have set in. The Department would perhaps have invoked
this Rule had the year been AY 2016-17 but, with what outcome, would be difficult to
predict. The Tribunal has accepted the commercial substance of the move to amalgamate
the five companies but the provisions of Chapter X-A appear to be very far reaching and
subjective though their application is as yet untested.

ITAT: Denial of TDS Credit In Intimation Issued Under Section 143(1),
Without Assigning Reasons is Legal Irregularity And Cannot Be Sustained
Facts of the case:
During the AY 2016-17, AWP Assistance (India) Pvt. Ltd. (‘Assessee’), received certain
advance payments for the total services to be rendered. Only such portion of income,
which was pertaining to a particular year was recognized along with the corresponding
TDS and the balance amount was shown as ‘deferred revenue’ on the liability side of the
balance sheet. For the AY 2015-16, the Assessee carried forward the TDS amount of Rs.
1,56,74,596, which pertained to subsequent AYs. Vide the Intimation issued under section
143(1), the corresponding TDS brought forward from the AY 2015-16 to the income of AY
2016-17 was not allowed by the CPC. The Assessee preferred a belated appeal before the
CIT(A), which was dismissed by the CIT(A). The Assessee preferred a further appeal to the
ITAT.
Observations and Ruling of the Delhi ITAT:
The Delhi ITAT upheld the tax position taken by the Assessee and set aside the matter to
the AO for disposal of the TDS claim. While rendering the decision, the ITAT observed as
follows:


The CIT(A) had declined to condone the delay on the finding that the delay in
realization of the need of appeal by the Assessee, by itself, did not constitute ‘sufficient
cause’ and showed the want of due care and caution on the part of the Assessee. To
this, the ITAT observed that the Revenue has not been able to show any mala fides on
the part of the Assessee in delaying the appeal. The ITAT stated that “when the
technicalities are pitted against the substantial justice, the former must give way to the
latter.” Accordingly, the ITAT held that the delay in preferring the appeal could have
been condoned.

 The Intimation issued under section 143(1) by CPC is neither providing any reasons for
disallowing the TDS credit nor shows any due examination of the TDS credit aspect by

the AO. Infact, such intimation was only a matter of information generated in a proforma by the CPC. Thus, for want of reasons by way of speaking order, not only the
assessee knew the reason for disallowance, but at the same time, the ITAT is also unable
to appreciate the legality otherwise of such an act of disallowance. The ITAT observed
that it was only the reasons that can infuse life into the action of any public authority
and such reasons allowed the higher forums to appreciate the legal sustainability of
such an action, without which not only the party affected by such an action suffers, but
the higher forums would be handicapped, either to confirm or to set it aside.

Therefore, the impugned action of not granting the TDS credit was unsustainable and
suffered legal irregularity, which cannot be sustained. Accordingly, the Intimation was set
aside by the ITAT and the file has been remanded to the AO for disposal of the TDS claim.
Citation:
AWP Assistance (India) Pvt. Ltd v. DCIT [TS-403-ITAT-2020(Delhi)]
Our Comments:
The Delhi ITAT has rightly observed that the Intimation passed by CPC is a pro-forma
generated as information. It does not provide for any reasons for not granting the TDS
credit. Nowadays, it has become a challenge for the taxpayers to get the full TDS credit.
The computerization of income tax records has its own challenges and the Assessee has
to suffer for the same. It is vital for the taxpayers to keep a tab on the Form no. 26AS, which
provides for the details of TDS and always prepare a reconciliation between the income
as seen in the Form no. 26AS and the income offered in the financial statements. This
reconciliation would benefit the taxpayers in claiming the correct TDS credit and can be
factually proved, if asked by the tax authorities. Otherwise, there is a high risk of not
obtaining the complete TDS credit.

Contract With Non-Resident Entity To Produce Feature Film (In And Outside
India) And Deliver The Fully Completed Film On Principal-To-Principal Basis
Does Not Constitute PE Of Non-Resident Entity In India
Facts & Issue:
The assessee, an Indian resident corporate entity, entered into a commissioning
agreement with UK based non-resident corporate entity Desi Boyz Private Limited (DBPL)
to produce, complete and deliver a feature film provisionally named ‘Desi Boyz’ as per the
terms and conditions agreed. M/s DBPL was to produce and deliver the fully complete
feature film based on certain storyline. The contract between the two entities was
primarily on principal-to-principal basis. The entire responsibility to produce the film was
on M/s DBPL against lump-sum consideration. M/s DBPL was required to produce the film
and ensure the delivery of the film as per specifications. The film was to be fully
synchronized as to dialogue, music and effects and M/s DBPL was to complete preproduction, production and post-production of the film in a first-class manner and of a
technically acceptable quality, so that the film was ready for commercial exploitation
without further processes or expenditure.

The UK based DBPL entered into a production services agreement with another Indian
resident entity namely Eros International Films Private Limited (EIFPL). The contract
between the two entities was primarily that of a principal and an agent. M/s EIFPL acting
on behalf of the UK based company, was required to provide limited production services
of certain nature against payment of a lump-sum fee of Rs. 300 lakhs. The aforesaid
services were to be rendered under direct control, supervision as well as direction of the
UK based company. The service company was to be reimbursed with an Indian budget of
Rs. 1,066.18 lakhs including its service fee of Rs. 300 Lakhs. The total Indian budget, in
terms of the total approximate budgeted cost of 12.8 Million Pounds, was less than 10% of

the total budgeted cost. Another Indian entity namely Eros International Media Ltd. (EIML)
was co-producer of the film in association with the assessee. M/s EIFPL & M/s EIML were
subsidiaries of M/s Eros International PLC and hence, sister concerns.

The AO took the view that as the entire film production activities and budgeting of the film
was carried out by the assessee, EIML and EIFPL all these three entities as well as DBPL
were Associated Enterprises (AE) within the meaning of Article 10 of India-UK Double
Taxation Avoidance Agreement (DTAA / Treaty). Since EIFPL was carrying on the entire
film production activities of the film in India and UK locations, EIFPL was considered to be
Permanent Establishment (PE) of DBPL in India. Further since, the assessee had control
over the management and budgeting of the film production activities of DBPL and being
its AE, assessee was considered to be PE of DBPL in India.

The AO concluded that the income of M/s DBPL was liable to be taxed in India and the AO
passed an order under section 201(1) & 201(1A) r.w.s 195 of the Act. The AO observed that
the assessee had remitted an aggregate amount of Rs. 5,716.65 lacs during FYs 2010-11
and 2011-12 to M/s DBPL without deducting tax at source. The AO estimated profit ratio
of 25% against remittances so made by the assessee. Since M/s EIFPL was carrying out all
the core functions of production of film, the rate of profit attribution towards PE was
estimated to be 80%. Considering the applicable tax rate of 40%, the effective rate of tax
was taken to be at 8% (20% of 40%), which was to be further increased by surcharge and
education cess. The net effective rate thus worked out to be 8.4872% which was applied
to the remittances made by the assessee to the UK based company during the year, to
work out the TDS default. The assessee was also fastened with the liability to pay interest
under section 201(1A) for non-deduction of TDS.

Against the above order, the assessee preferred an appeal before the CIT(A). The CIT(A)
upheld the action of the AO. Aggrieved, the assessee filed an appeal before the ITAT.
Contentions of the assessee:


The scope of work to be carried out by M/s EIFPL was limited to appointing and
negotiating with certain cast and crew members since they were located in India. M/s
EIFPL was required to make travel arrangements for crew members, arranging for
costumes and equipment and getting the same transported to UK. The payment to lead
cast and all the other major expenses were to be borne by the UK based company.



The period of film production was 452 days as per the production schedule of the
commissioning agreement, which included only 23 days of film production in India. The
remaining shooting of 423 days was to be done in UK itself.

The period of shooting as per production services agreement was for 78 days out of
which only 23 days shooting was to be performed in India. The period of activities in
India of 374 days, as concluded by Learned AO, was factually incorrect and did not
emanate from the terms of the contract.


M/s EIFPL was agent of the UK based company in terms of Article 5 of the India-UK tax
treaty. EIFPL had gross receipts of Rs. 133.55 crores & Rs. 76.27 crores for FYs 2010-11
(AY 2011-12) and 2011-12 (AY 2012-13) respectively as against total fees of Rs. 3 crores
received from M/s DBPL and therefore, the fees were very miniscule keeping in view
the total revenue of M/s EIFPL. M/s EIFPL was an independent entity carrying on its
own business and could not be treated as dependent agent of the UK based company.
The assessee also stated that the UK based company was not dependent upon assessee
for finances since it independently took bank loan for production of the film.

Contentions of the revenue:
The revenue relied on the orders passed by the lower authorities (i.e. the AO and the
CIT(A)).
Observations & Ruling of the ITAT:


The ITAT observed that:



The provision of Article 10 of the India-UK tax treaty could not be applied in a situation
like the one in the case on hand since, it could not be said that the assessee
participated directly or indirectly in management, control or capital of the UK based
company. The UK based company was a loss-making entity. Further the assessee was
assessed under section 143(3), wherein its returned income was duly accepted by the
revenue and there was no allegation of over/under payment to M/s. DBPL.



The status of M/s. EIFPL vis-à-vis the UK based company was that of an independent
agent and M/s. EIFPL could not be said to be PE of the UK based company in terms of
Article 5 of the India-UK tax treaty. M/s. EIFPL was entrusted with the responsibility of
arranging the crew and the requisite equipment, which were to be procured from India.
The aforesaid contract was given to M/s. EIFPL an Indian resident company in order to
perform the Indian part of the production services and the UK based company viz. M/s.
DBPL was to pay the requisite fees. Therefore, no profit could be said to have accrued
to M/s. DBPL in India as alleged by the revenue.



The assessee’s submissions that the aforesaid agreement was merely to assist the
production of the film and to provide limited services in relation to delivery of a feature
film were borne out from the facts on record.



The ITAT held that the assessee was not liable for deducting tax under section 195 on
lump-sum payment made to UK based company for production and delivery of the
'Desi boyz' film.

Citation:
Next Gen Films Private Ltd. vs. ITO (International Taxation) [Reported in TS-409-ITAT2020(Mum)]
Our Comments:
The determination of existence of PE under domestic law and DTAA and the taxability of
the income in the source state is a vexed issue. The judicial decisions have been rendered
on the basis of the attendant facts and circumstances of the case and the prevailing legal
provisions.

The tests for determining PE status are evolving in the light of the OECD’s 15 Action Plans
addressing avoidance of Base Erosion and Profit Shifting (the BEPS) which include artificial
avoidance of PE status.
As part of the BEPS initiative India has deposited the Multilateral Instrument (MLI) in June
2019 and the MLI has entered into effect for withholding tax (WHT) and Other Taxes for
23 bilateral Tax Treaties including treaty with United Kingdom with effect from 1st April,
2020.

The MLI inter-alia, provides for Artificial avoidance of PE status through Commissionaire
arrangements or through Specific Activity Exemptions. UK is aligned with India’s MLI
position in regard to artificial avoidance of PE status through specific activity exemptions
and amendment to definition of closely related persons (associated enterprises). In the
light of the MLI coming into effect, the transacting parties would have to ensure

compliance with the Covered Tax Agreements and maintain robust documentation to
substantiate the anti abusive purpose of transactions undertaken by them.

ITAT: Interest Paid On Loans Taken Against FDR Has Direct Nexus With The
Interest Earned On FDR For The Purposes Of Claiming Deduction Under
Section 57(iii) Of The Act
Facts & Issue:
The assessee an individual filed the return of income declaring total income of
Rs.13,20,390. The case was selected for scrutiny. During the course of the assessment
proceedings, the AO noticed that the assessee had shown income under the head ‘Income
from Other Sources’, which was on account of interest from saving bank account and FDR
amounting to Rs. 45,49,341 out of which deduction of Rs. 28,93,281 was claimed on account
of payment of interest on loan. The AO asked the assessee to justify the claim for deduction
of Rs.28,93,281. In response to this, the assessee contended that interest paid on loan was
an expenditure incurred wholly and exclusively for earing interest income from FDRs.
However, the AO did not accept the contentions of the assessee and made the addition of
Rs. 28,93,281 to the assessed income of the assessee.

Against the order of assessment, the assessee preferred an appeal before the CIT(A). The
CIT(A) observed that the interest expenditure was incurred for providing loan to the family
members and therefore, the disallowance of interest made by the AO on account of loan
raised against security of FDR was upheld.

Aggrieved, the assessee filed an appeal before the ITAT.

Contentions of the assessee:


The assessee stated that she had invested in FDRs in bank in the earlier years and was
earning interest @ 9.15% p.a. Against the aforesaid FDRs of Rs.4,42,50,000, the assessee
raised loan of Rs. 1,80,89,000 and Rs. 1,02,55,000 @ 10.15% on which interest of Rs.
19,94,713 and Rs.8,98,568 was paid.



The assessee also submitted that as per the policy of the bank if the FDR were to be
encashed prematurely, there was a penalty of 1.5% by the bank. Therefore, the
assessee by getting the FDR premature would have lost 1.5% of interest which worked
out to Rs.51,275.



The assessee contended that she had received interest income of Rs. 45,49,341 on FDR
and paid sum of Rs. 28,93,381 in respect of loan raised against the FDR. Accordingly,
the assessee claimed deduction of payment of interest paid against the interest
received as per the provisions of section 57(iii) of the Act.



The assessee also contended that in case the FDR was to be prematurely encashed
then the income earning apparatus would have seized to exist and the assessee could
not have earned any income on the said closed FDR and also, would have become
liable for penalty charges for premature closure of the FDR.



The assessee stated that she opted to raise the loan against the FDR and in this manner,
the assessee saved the interest and also, did not pay any penalty. Therefore, the
assessee incurred the expenditure wholly and exclusively for the purposes of earning
income. Accordingly, it was an admissible deduction for the purposes of computing
income.



The assessee submitted that the Supreme Court decision in the case of CIT vs. V. P.
Gopinathan (248 ITR 449), was distinguishable on facts as in the said case. In the said
decision, the loan and interest paid thereon and interest income earned on FDR were
from the different banks.

Contentions of the revenue:
The revenue vehemently relied on the order passed by the CIT(A).

Observations & Ruling of the ITAT:


The ITAT held that interest paid on loans raised against the FDR was having direct
nexus with the interest earned from the FDRs. The assessee choose to save penalty of
1.5% by raising the loans at 1% higher rate of interest than the interest rate and thus,
there were saving of 0.5%. Accordingly, the ITAT allowed a claim of deduction under
section 57(iii) with respect to the aforesaid interest paid on the aforesaid loans.



The ITAT observed that saving interest of 0.5% was not a loss to the revenue. It is not
the case of the department that the interest bearing funds were utilised for giving
interest free advances. On the contrary, the interest bearing borrowing by the assessee
were out of the assessee’s own funds kept in FDR.



The ITAT distinguished the Supreme Court decision in the case of CIT vs. V. P.
Gopinathan (supra) on facts.

Citation:
Anjana Vinayak vs. ITO [Reported in TS-391-ITAT-2020(Mum)]

Our Comments:
The ITAT in the above decision has affirmed the view that expenditure not being of a
nature of capital expenditure, incurred wholly or exclusively for the purpose making or
earning an income, constitutes an admissible deduction in computation of the income
under section 57(iii) of the Act. The ITAT while distinguishing the Apex Court’s decision in
V. P. Gopinathan (supra), has duly reckoned the significance of the nexus of the loan taken
against the bank deposit to allow the setting off interest income on deposit against the
interest expenditure on loan taken. Needless to state proper documentation plays vital
role in establishing the nexus and claim of deduction of the expenditure under the Act.

ITAT: Interest On Borrowed Funds Utilised For Acquiring Controlling
Interest Is Allowed Under Section 36(1)(iii) subject to Section 14A
Facts & Issue:
The assessee-company was the promoter of all the major Tata Companies and holds the
majority promoter holding in the Tata group of companies. During the year under
consideration, the assessee had claimed an exempt income of Rs.1755.84 Crores as against
the investment of Rs.28007.67 Crores in tax free investments. The assessee had disallowed
Rs.474.19 Crores voluntarily under section 14A of the Act as expenditure related to exempt
income. The AO applied the computation mechanism provided in Rule 8D (2) and
computed the disallowance of total 825.80 crores. The total disallowance of Rs.825.80 Cr
consisted of (1) Direct expenses - 39.30 Cr (2) Indirect expenses - 661 Cr (without giving the
benefit of netting of Interest expenditure with interest income) and (3) 0.5% of average
investment - 125.50 Cr. Further the AO reduced the amount already disallowed by the
assessee of Rs.474.19 Crores and made disallowance for the remaining sum of Rs.351.61
Crores in the assessment. The assessee preferred an appeal before the CIT(A)
During the CIT(A) proceedings, CIT(A) noted that the activity of controlling, managing,
administrating and financing various companies by the assessee was an elaborate activity
which was not only for the purpose of earning dividend income but variety of other
purposes including development of brand value, setting up of new enterprises, receiving
royalty, rendering business development activity with respect to the member companies.
Further, the CIT(A) observed that the company was remunerated in variety of ways and not
merely through earning of dividend. Such remuneration includes royalties, cost sharing
arrangement, other charges, interest in investments etc. CIT(A) opined that assessee was
competent to perform these functions because of its controlling stake in these companies
and hence, investments in these companies would be capital investment.
Further, CIT (A) opined that borrowed funds utilised in making investments which had
yielded tax free income to the assessee would be governed by the provisions of Section

14A of the Act and not Section 36(1)(iii) of the Act. CIT(A) held that interest on borrowed
capital utilised for making investments would be eligible for deduction under section
36(1)(iii) subject to the provisions of Section 14A of the Act.
Against such observation of the CIT(A), the revenue had preferred an appeal before the
ITAT.
Observations & Ruling of the ITAT:
ITAT noted that assessee was a promoter holding company and exercised controlling
interest in various Tata companies. Out of these investments, the assessee received income
by way of dividends, interest on investments, royalty income from brand, capital gains etc.,
Out of this, only dividend income is exempt and all other receipts thereon are taxable
receipts. ITAT opined that "there is absolutely no bar for allowability of interest under
section 36(1)(iii) of the Act if the borrowed funds were utilised for making investments
which are meant for the purpose of business of the assessee." ITAT stated that for the
purpose of making these investments if the assessee had to use the borrowed funds, if any,
then the interest paid on such borrowings would be governed by the provisions of Section
36(1)(iii) and would be squarely allowable as deduction. ITAT held that the business and
commercial expediency of assessee making investments in these Tata group companies
either with or without the use of borrowed funds have been proved beyond doubt in the
instant case. ITAT clarified that the assessee company had earned both taxable income as
well as tax free income out of these investments as detailed supra. Hence, there was
absolutely no question of disallowance of interest under section 36(1)(iii) of the Act. If the
borrowed funds have been used for making investment for shares which in turn had
yielded exempt income to the assessee, then, the allowability of interest need to be looked
into from the angle of Section 14A of the Act r.w.r. 8D(2)(ii) of the Rules."
Citation:
ACIT Vs. M/s Tata Sons Ltd. [TS-418-ITAT-2020(Mum)]

Comments:
The primary condition for allowing deduction of interest in the computation of business
income is that the interest was paid on capital borrowed for the purpose of business or
profession. If the borrowed capital is utilized not in the business the interest paid thereon,
is not an allowable deduction under these provisions. This analogy flows from Section 14A
inserted in Chapter IV of the Act, by the Finance Act, 2011 with retrospective effect from
01.04.1962, which is intended to safeguard the interest of the Revenue on account of
wrong claim of expenditure relating to exempt income against taxable income. The
Section 14A postulates that only expenditure which is relatable to taxable income should
be deducted in computing the total income. Hence, if the interest on borrowing
expenditure which is incurred to earn exempt income should not be considered in the
computation of total income. This would result in double advantage to the assessee.
Therefore, interest under section 36(1)(iii) would be allowable subject to the disallowance
under section 14A.

ITAT: Receipts for IT Infrastructure & Data Centre Hosting Services by
Singaporean co. not royalty under DTAA
Facts & Issue:
The assessee company, a tax resident of Singapore, was engaged in the business of
provision of services relating to developing, marketing and implementing incentive-based
strategies and technologies to build loyalty and to reward long-term relationships through
the utilization of internet, wireless technology and offline solutions to its clients.
The assessee also provided Infrastructure Data Centre (‘IDC’) Services, Management
Consultancy Services, Referral Services for regional customers to its Indian group
companies in India. The assessee claimed the aforesaid services as exempt under Article
12 of the India Singapore Double Taxation Avoidance Agreement (‘DTAA’).
Under the said IDC agreement, the assessee provided IT infrastructure management and
mail box/website hosting services to its Indian group companies and these IDC services
were performed by the assessee’s personnel in Singapore by using its hardware/security
devices.
The assessing officer taxed the IDC services and referral fee as royalty and management
fee as FTS under Article 12 of the India Singapore DTAA.
The assessee preferred objections to the DRP. The DRP upheld the draft assessment order.
Thus, assessee preferred an appeal to the Hon’ble ITAT.
Contentions of the Assessee:
The assessee contended that


IDC services were provided using the IDC and IT/security team in Singapore. IDC
was an ISO 27001 certified data centre owned by assessee and was located in
Singapore. It was clarified that IDC server was a metal hardware with no computing
power. IDC was connected to network devices (such as router, switch etc.) by using

cables. IDC server was configured and loaded with critical programs. The users
were able to access the applications after firewall was configured. IDC by itself
could not process data, it could only host websites, web applications, firewalls, mail
boxes etc. The IDC services were provided to ensure 100% uptime for critical
external facing applications which need highly secured web environment and
dedicated team of security experts and were hosted on server in Singapore.


that the assessee did not have a PE in India under the India-Singapore DTAA as the
said IDC services were provided wholly from Singapore.



that the assessee had no patents, IPR, secret process, trademark, copyright
registered in its name and thus the consideration for IDC services could not be for
use or right to use of the intellectual property. Further, the rendition of IDC services
did not allow the service recipient to use secret formula or process.



That the consideration for IDC services were not for the use or right to use any
industrial, commercial or scientific equipment. The assessee used the IDC server to
render the services and had not granted any right to access the server.



The management services provided by the assessee did not make available any
technical knowledge, experience, skill, know-how or processes, which enabled the
person acquiring the services to apply the technology contained therein and
therefore the services were not Fees for Technical Services (FTS) defined under
Article 12 of the Indo Singapore DTAA and the fees were not taxable in India

Contentions of the Revenue:
The Revenue contended that


The assessee’s claim that it had not granted any right to access server situated in
Singapore was incorrect. Under the IDC agreement, the Indian company would use
IT infrastructure of the Singapore company via web portal and it was not material

whether the right to access to server had been granted by the assessee-company
or not, specifically in a written form.


For the purpose of taxation, the condition was to see whether the
equipment/facilities in the form of IT infrastructure were being used by the payers
for consideration or not for their business in India.

In view of the above, the Revenue argued that the consideration for IDC services were
taxable as royalty under the Act and DTAA and fees for services were taxable under Fees
for Technical Services.
Observations of the ITAT:
The Hon’ble ITAT noted the following facts:


assessee had an infrastructure data centre, not information centre at Singapore,



the Indian group companies neither accessed nor used CPU (server) of the assessee



the appellant did not maintain any such central data, which was used by Indian
companies



IDC was not capable of information analytics, data management, etc. Assessee
merely provided IDC service by using its hardware/security devices/personnel and
were standard services



Assessee did not provide for the use of or right to use any software. The
consideration was for IDC services and not any specific program

In view of the above factual back drop and analysis of plethora of cases relied by the
assessee and tax authorities, the ITAT held that the consideration under IDC agreement
would not be taxable as royalty under Article 12 of the India Singapore DTAA. The
consideration is for services (which includes administration and supervision of central
infrastructure, mailbox hosting services and website hosting services) by using its
hardware/security devices/personnel and not use of any software, intellectual property or
access of server/CPU.

Citation:
Edenred Pte Ltd [TS-361-ITAT-2020 (Mum)]
Our Comments:
Digitalisation has entrenched in every walk of life all over the world. One such digital
product is web hosting and use of high-end Infrastructure centres. Tax administrations all
over the world have already initiated steps trying to keep pace with the advent and
widespread use. Various countries including India have taken steps towards digital
taxation. Under the Indian Income-tax Act, such services are taxable as royalty or FTS. In
High Powered Committee report web hosting charges have been considered to be taxable.
However, judicial views are divergent.
In the extant case, the Honourable Tribunal has noted that the consideration received by
the Non-resident entity was for services and did not involve use of the intellectual
property, scientific equipment and thus concluded that the consideration was not taxable
as royalty. The Honourable Tribunal has also noted that the services rendered did not
make available any technology or know how and did not therefore fall within the meaning
of fees for technical services as defined in the Indo Singapore DTAA.
Be that as it may the introduction of equalisation levy on the non-resident e-commerce
operator who owns, operates or manages digital or electronic facility or platform for
online sale of goods or online provision of services or both is the step taken by India to tax
digital transactions and the Indian recipient/s of the services would need to be cautious
and alert to identify, examine and ensure compliance thereof as the non-payment of levy
would result in the disallowance of the entire amount of consideration under the
provisions of Section 40(a)(ib) of the Indian Income Tax Act.

ITAT: Set-off / Carry forward of STT paid Long-term capital loss Is not
Allowed
Facts & Issue:
The assessee during the year under consideration had claimed the Long-term capital loss
(‘LTCL’) of 1.25 crores in the ROI. The LTCL consist of 0.9 crores loss on transfer of shares
on which STT was paid. The Assessee filed the revised return claiming only the loss on
account of shares on which STT was not paid.
However, during the assessment proceedings, the assessee relying upon the decision of
the Honourable Calcutta High Court in Royal Calcutta Turf club 144 ITR 709 and Raptakos
Brett & Co Ltd v. DCIT: 69 SOT 383 (Mum) claimed the LTCL on STT paid transactions.
However, the AO rejected the claim. The CIT(A) upheld the order of AO. Aggrieved, the
assessee had filed the appeal before the ITAT.
Contention of the Assessee:
That capital gain was a ‘source ‘of income not exempt from tax but long-term capital gain
on sale of equity shares is exempt, therefore not all transactions of long-term capital gain
on shares or units are exempt from tax and therefore the LTCL should be allowed to carry
forward and setoff. Accordingly, the source of income being capital gains on transfer of
security is not exempt under the tax completely, it is only the certain specific income
arising from such ‘source ‘is exempt under section 10(38) and not the ‘source ‘itself. It was
further claimed that just because the assessee has entered into such transaction in a stock
exchange and paid security transaction tax due thereon it cannot be a reason for denying
such losses in computing his income. Assessee further stated that there is no complete
exemption envisaged under section 10 (38) of the Act, but it is chargeable to tax under
section 115JB of the Act. Therefore, the long-term capital gain on transactions as are
referred to in Section 10(38) shall not be reduced from the book profit of the company and
therefore such as source is also not contemplated to be exempt from tax under the Act.

Contention of the Revenue:
Revenue relying on various case laws contended that the ‘income ‘includes loss, therefore
not only be positive income, but also any negative income i.e. loss, is to be considered to
be the part of total income of the assessee. Therefore, exemptions provided under section
10(38) will not only apply to the transactions generating positive income from transfer of
security transaction tax paid securities but also similarly apply to the nature of
transactions resulting in negative income or losses.
Observations & Ruling of the ITAT:
ITAT states that the controversy is not whether any source is excluded or included. The
controversy is whether the provisions of Section 10(38) which starts with 'any income'
would include both positive income/surpluses or negative income/losses.
The ITAT, while interpreting the provisions of Section 10(38) of the Act, opined that if the
source is excluded or included it will give any other result. The ITAT rejected assessee's
strong reliance on Mumbai ITAT ruling to assert that only certain specific income arising
from such 'source' (i.e. Capital Gains on sale of securities) is exempt under section 10(38)
and not the 'source' itself. ITAT cited the SC decision in case of Karamchand Premchand
and Hariprasad & Co. wherein it was held that income includes loss. .
The ITAT held that "when honourable Supreme Court has decided on issue that income
includes losses also, it decides from the day one when the law is enacted. Therefore, no
two views are on the issue by Calcutta HC and other by Gujarat HC ". The ITAT, relying on
the Gujarat HC decision in case of Kishorbhai Virani, which differs from Mumbai ITAT ruling
in case of Raptakos Brett, denied the assessee's claim to set-off/ carry forward long term
capital loss [LTCL] arising on sale of shares covered by provisions of section 10(38).
Citation:
Mr. Nikhil Sawhney Vs. ACIT [TS-406-ITAT-2020(DEL)]

Comments:
The controversy on exemption provisions under section 10(38) that ‘income ‘arising from
transfer of a long-term capital asset shall only include positive i.e. Gain or the negative i.e.
Losses also would still persist. Gujarat HC in case of Kishorbhai Virani (TS-5441-SC-201801) had held that since income arising from transfer of equity shares/ units is exempt under
section 10(38) of the Act, loss on sale of shares is not available for set off.
However, Mumbai ITAT in Raptakos Brett & Co Ltd ITS-326-ITAT-2015(Mum) had allowed
set-off of long-term shares loss against gains from land sale. ITAT had explained that
income contemplated in Sec 10(38) is only a part of the source of capital gain on shares,
thus only a limited portion of source was treated as exempt and not the entire capital gain
(on sale of shares).

ITAT: TDS Provisions Under Section 195 Are Not Applicable To Salary Cost
Reimbursed to the AE For Seconded Expats When TDS Had Already
Deducted under section 192 of the Act
Facts & Issue:
The assessee and its AE had entered into a secondment agreement whereby expatriate
employees had been seconded by the AE to the assessee. As per the terms of the
agreement AE had paid salary cost on behalf of assessee in employees’ home country
which was subsequently reimbursed by the assessee.
During the assessment proceedings the AO treated such reimbursement as Fees for
Included Services and disallowed the payment under section 40(a)(i) on account of nondeduction of tax under section 195 of the Act.
The assessee filed an appeal before the DRP which upheld the order of the AO.
Being aggrieved, the assessee filed an appeal before the ITAT.

Contentions of the assessee:
Before the ITAT the assessee had contended that reimbursement of the salary cost paid to
expatriate employees was not taxable both under provisions of the Act and as well as
under DTAA and hence no withholding tax was required on such payment. Further it was
contended that the assessee was the real and economic employer of expatriate
employees and had complied with TDS provisions under section 192 of the Act at the time
of payment of salary to them. As per the terms of the Secondment agreement the AE had
paid salary in the country of the employees on behalf of the assessee which had been
reimbursed subsequently. Since the assessee had deducted TDS under provisions of
section 192, there could not be any disallowance under section 40(a)(i) of the Act and also
provisions of sec. 195 would not apply.

Contentions of the Revenue:
Before the ITAT the revenue relied upon findings of lower authorities and placed strong
reliance on HC decision in the case of Centrica India Offshore.

Observations and Ruling of the Tribunal:
Upon perusing the submissions of both the parties, the ITAT held that as per the agreement
between the assessee and its AE, the AE had released employees to the assessee so as to
be under assessee’s control and supervision, therefore TDS under section 192 was
applicable on payment of Salary. The ITAT noted that, the AE was paying to the secondees
in their home countries therefore, there was reimbursement by the assessee.
Distinguishing facts in the case of Centrica, the ITAT noted that employees recruited
outside India did not possess any special skill sets that were not the available with the
Indian employees. Further, having regard to the nature of work done by the division in
which these expats worked and also having regard to qualification and role of these
employees it could not be said that they made available any knowledge etc. and hence
the same could not be treated as Fees for included services and allowed the appeal of the
assessee.

Citation:
Boeing India Pvt. Ltd. V/s ACIT [TS-404-ITAT-2020(DEL)]
Our Comments:
Deciding applicability of withholding tax to payments to a foreign party involves careful
determination of the nature of payment and the provisions of the applicable DTAA as well
as the Act. Reimbursement of any cost is generally not subject to TDS provided it is
reimbursement of cost, without any mark-up and the payment involved is not of the type
as would otherwise attract Indian withholding tax. In the present case the secondees did

not seem to possess any special skill sets so as to make available any knowledge etc. and
were working under the company’s control and supervision because of which tax was
deducted under section 192 of the Act.

ITAT: Difference Between The Net Assets And The Consideration Paid Could
Be Treated As Goodwill Eligible For Depreciation, Even Though It Is A Loss
Making Unit
Facts & Issue:
During AY 2010-11, the assessee had claimed depreciation of Rs. 4,56,72,382/- (@25%) on
goodwill valued at Rs. 18,26,89,529/-. The goodwill arose on account of merger of Safely
Products division of M/s Forma Sports Pvt. Ltd. (FSPL) with the assessee company. In
accordance with the sanction of the scheme of arrangement, all assets and liabilities of
the Safety Products Division were to be merged into the assessee company at book values
at which they stood in the books of accounts of FSPL against which the assessee company
was committed to issue shares to the shareholders of FSPL, pursuant to the said scheme.
As per the scheme, the difference between the book value of net assets of Safety Products
Division was less than the face value of equity shares issued was debited to the goodwill
account to the tune of Rs. 18,26,89,529. The assessee had made a claim for depreciation
on the said goodwill during the course of assessment proceedings. The AO noted that the
Safety Product Division taken over was a loss making division. The AO accordingly
concluded that the goodwill was a self-generated goodwill and disallowed the claim of
depreciation. The CIT(A) confirmed the disallowance of depreciation on goodwill arising
in the case of the assessee by observing that the goodwill arose on account of market
value of immovable assets which were higher than their book value, whereas, as per the
order of the Hon’ble Bombay High Court sanctioning the scheme of merger, goodwill shall
be recorded on account of difference on book value on net assets taken over and face
value of equity shares issued as allotted.
Aggrieved by the order of the CIT(A), the assessee filed an appeal before the ITAT.
Contentions of the Assessee:

AR submitted that the goodwill was recorded in the books of account being excess over
the net assets acquired and recorded at book value. Thus, as per the scheme sanctioned
by the Court, the assessee was eligible for depreciation on said goodwill.
Contentions of the Revenue:
DR submitted that the division which was merged with the assessee company was a loss
making division. Accordingly, there was no question of recording goodwill on the said
merger deal.
DR further submitted that the claim of depreciation was made by the assessee during the
course of assessment proceedings and not by way of filing revised return. Thus, the said
claim should not be allowed.
Observations of the ITAT:
ITAT noticed that pursuant to the merger, the assets and liabilities that were recorded in
the books of FSPL got vested / transferred to the books of the assessee company at their
respective book values.
ITAT held that the observation of the AO that since the division was a loss making division,
there did not arise a question of goodwill in the books was not tenable in law. Goodwill
arose on acquisition of various commercial, business and industrial rights.
ITAT relied upon the decision of the SC in the case of Smifs Securities Ltd., 348 ITR 302 and
held that the assessee was eligible for depreciation on goodwill which arose in the
amalgamation.
ITAT further relied upon the decision of the co-ordinate bench in the case of CIT vs Zydus
Wellness Ltd., reported in 162 ITD 604 to allow the claim made during the course of
assessment proceedings, without filling revised return.

Citation:
Classic Stripes Pvt. Ltd v. DCIT [TS-413-ITAT-2020(Mum)]
Our Comments:
The decision of the ITAT further settles the issue that depreciation on goodwill acquired
pursuant to the amalgamation approved by the Court is an allowable claim. A notable
finding that would be of assistance for the assessees is that even amalgamation of a loss
making unit can generate goodwill, if it is substantiated through acquisition of commercial
and industrial rights and the consideration paid is more than the net assets acquired
through merger.

ITAT Allows Section 54 benefit for investment made in wife's name
Facts and Issues
The assessee had sold a residential house vide sale deed dated 29.11.2017 for a
consideration of Rs. 10,00,000/- which was valued by the Sub-Registrar (Stamps) at Rs.
10,84,691/-. The assessee had not filed his return of income. Subsequently, notice under
section 148 was issued on March 30, 2015 and in response to the said notice, the assessee
filed his return of income on January 14, 2016 wherein he claimed indexed cost of
acquisition, indexed cost of construction and transfer expenses amounting to Rs. 2,47,411/and deduction under section 54 amounting to Rs. 8,37,280/- against the deemed sale
consideration under section 50C amounting to Rs. 10,84,691/-. The Assessing Officer
allowed the deduction amounting to Rs. 2,47,411/-. However, deduction under section 54
was denied by the Assessing Officer on the grounds that the fresh investment in the plot
of Rs. 7,16,638/- was made by the assessee in the name of his wife and secondly, no
documentation has been submitted in support of cost of construction thereon. Being
aggrieved, the assessee filed an appeal before the ld. CIT (A) and then before the Tribunal.

Contentions of the Assessee
The AR submitted that the assessee had purchased the plot of land for Rs. 7,16,638/- in the
name of his wife and that such investment was made out of the sale proceeds from sale of
the original house property. Also, the assessee had constructed a small residential house
on the aforesaid land and incurred an amount of Rs. 2,50,000/- on its construction out of
the money received from sale of land, in support of which the assessee submitted a copy
of the valuation report. The AR further submitted that the assessee had also taken an
electric connection which shows construction of a residential house and copy of the first
electricity bill dated March 01, 2008 was also placed on record which was not considered
by the Assessing Officer and hence, the deduction claimed by the assessee towards the

fresh investment in terms of plot of land and construction thereon should be allowed to
the assessee.
Contentions of the Revenue
The DR submitted that the plot of land had been purchased in the name of assessee’s wife
and also no proof in support of the cost of construction was submitted before the lower
authorities. It was further submitted that even on perusal of the said valuation report so
submitted by the assessee before the Tribunal, it was not clear in terms of the time frame
within which the assessee has carried out the construction and whether the construction
has been carried out within the stipulated period.
Observations & Ruling of the Tribunal On going through the provisions of Section 54, the Tribunal noted that in order to claim
the deduction what was required to be satisfied by the assessee was that -

Firstly, there should be a transfer of a long term capital asset, being a residential
house. In the instant case, the assessee had sold a residential house on November
29, 2007 and the same was not disputed.

-

Secondly, the assessee had within a period of one year before or two years after
the date on which the transfer took place purchased, or had within a period of three
years after that date constructed, one residential house in India. In the instant case,
the assessee had purchased a plot of land on November 5, 2007 and thereafter, had
carried out construction of a residential house thereon, which as per valuation
report had been carried out during the year 2007-08.

The Tribunal further noted that as far as investment made in the name of the assessee’s
wife was concerned, the issue was covered in favour of the assessee by decision of the
Hon’ble Rajasthan High Court in case of Shri Mahadev Balai vs ITO and the same has been
considered at length by the Coordinate Bench in case of Shri Vivek Jain, Jaipur vs. DCIT

(supra) wherein the relevant findings were that it is the assessee who had to invest and it
was not specified in the legislation that the investment was to be in the name of the
assessee and where the investment was made in the name of wife, the assessee shall be
eligible for deduction and had thus decided the matter in favour of the assessee.

Citation
Shri. Shankar Lal Kumawat [TS-387-ITAT-2020(JPR)]
Comments
The Tribunal has held that the investment in the name of the wife should be held eligible
for claim of deduction under section 54. In various other judgements section 54 exemption
has been allowed where investment was made in the name of wife and not in the name of
an unknown person.. For claiming deduction under section 54 of the Income Tax Act, the
utmost important condition to be satisfied is is that the amount of fresh investment should
be flowing from the person to whom capital gains has accrued.

ITAT: The Disallowance Under Section 14A Read With Rule 8D(2)(iii) Be
Based On The Investments Which Yielded The Dividend Income
Facts and Issues
The assessee company was engaged in the business of providing broking and depository
services to retail clients. In its return of income filed for A.Y. 2011-12, the assessee had
declared taxable income of Rs.37,87,10,248/-. During the course of assessment
proceedings, the AO noted that the assessee had received exempt dividend income of Rs.
3 crores and disallowed Rs. 2,75,99,362/- u/s 14A. The assessee company had invested in
equity preference shares as well as in trading, investments and mutual funds and the
income from which had been offered as business income. Therefore, the same had not
been considered for the purpose of calculation of disallowance u/s 14A. The AO
recomputed the disallowance u/s 14A r.w. Rule 8D at Rs. 5,80,61,219/-. The learned CIT (A)
restricted the disallowance to the extent of the exempt income i.e. Rs. 3 crores. As a result,
cross appeals were filed against the order of the CIT (A) before the Tribunal.
Contentions of the Assessee
The AR contended the disallowance made by the A.O. was without assigning any cogent
reasons as to how the suo-moto disallowance made by appellant was incorrect. The
assessee also raised an additional ground before the Tribunal stating that in any case, the
disallowance u/s section 14A should be restricted to Rs. 93,750/- being one-half percent
of the average dividend-bearing investments and also that in no part of interest
expenditure should be considered for disallowance u/s 14A as no part of interest
expenditure was incurred in relation to earning exempt income and also the interest
income exceeded far more than the interest expenditure.
Contention of the Revenue
The DR contended that the action of the Ld. CIT(A) of restricting the disallowance u/s 14A
of the IT Act to the extent of exempt income of Rs. 3,00,00,000/- and giving relief of Rs.
2,80,61,219/- to the assessee was not in line with the CBDT Circular No. 5 of 2014 dated

11.02.2014 which issued a clarification that provision of 14A read with Rule 8D shall be
applicable even in the cases where the assessee does not have any dividend income.
Observations & Ruling of the Tribunal The Tribunal placed reliance on the decision of the Supreme Court in the case of Maxopp
Investments Ltd v/s CIT [2018] 402 ITR 640 (SC) wherein it was held that the disallowance
u/s 14A cannot exceed the amount of exempt income received.
The Tribunal remanded the file back to the AO to calculate the disallowance u/s 14A and
directed the AO as follows:


To consider the total investment of the assessee, vis-à-vis the own funds and free
reserves for making any disallowance out of any interest expenditure in view of
decision of CIT vs. Reliance Industries Ltd.



For computing average value of investment, the AO to consider only those
investments which have yielded dividend income.

Citation:
Religare Securities Ltd [TS-379-ITAT-2020(DEL)]
Comments:
It is a settled position that disallowance under section 14A cannot exceed the exempt
income1.
It is also a settled position that the interest expenditure cannot be disallowed u/s 14A read
with rule 8D(2)(ii) (pre-amendment) where the assessee had investment out of own funds
and free reserves2.
The ITAT reiterated that the disallowance u/s 14A read with rule 8D(2)(iii) should be based
on the investment which yielded the dividend income.

1

Maxopp Investments Ltd. vs. CIT, 402 ITR 640
CIT vs. Reliance Industries Ltd. (410 ITR 466) (SC), HT Media vs. PCIT (399 ITR 576)(Del HC) and CIT vs.
Taikisha Engineering India Ltd. (370 ITR 338)
2

CBDT Provides ITR Filing Compliance Check Functionality For Scheduled
Commercial Banks To Check for Compliance Under Section 194N - Press
Release, Dated 2-9-2020
It is noted by the Government that, huge amount of cash is being withdrawn by the persons
who have never filed income-tax returns. To ensure filing of return by these persons and
to keep track on cash withdrawals by the non-filers, and to curb black money, the Finance
Act, 2020 w.e.f. 1st July, 2020 further amended section 194N to lower the threshold of cash
withdrawal to Rs. 20 lakh for the applicability of TDS for the non-filers and also mandated
TDS at the higher rate of 5% on cash withdrawal exceeding Rs. 1 crore by the non-filers.
To smoothen the compliance the Income Tax Department provided a functionality
"Verification of applicability u/s 194N" on www.incometaxindiaefiling.gov.in for Banks and
Post offices since 1st July, 2020. Through this functionality, Bank/Post Office can get the
applicable rate of TDS under section 194N of the Income-tax Act, 1961 by entering the
PAN of the person who is withdrawing cash. This functionality did not provide for bulk
verification.
Now the Income Tax Department has released a new functionality "ITR Filing Compliance
Check" which will be available to Scheduled Commercial Banks (SCBs) to check the IT
Return filing status of PANs in bulk mode. Currently, the benefit is given only to SCB and
the others will depend on the ‘Verification of applicability u/s 194N’ functionality on
www.incometaxindiaefiling.gov.in.

Guidelines For Compulsory Selection Of Returns For Complete Scrutiny
During Financial Year 2020-21 And Conduct Of Assessment Proceedings In
Such Cases - Circular F. NO. 225/126/2020/ITA-II, Dated 17-9-2020
Sl.

The Parameter

Assessment

No.
1

Proceedings

to

be

conducted by
Cases pertaining to survey u/s 133A of the Income-tax Act, 1961 ('Act')
Cases pertaining to survey u/s 133A of the
Act, excluding those cases where books of
account,

documents,

impounded

and

etc.

returned

were

not

income

(excluding any disclosure made during the
Survey) is not less than returned income of (i) Jurisdictional Assessing Officer shall
preceding assessment year. However, transfer case to Central Charges u/s 127
where

assessee

has

retracted

from of the Act.

disclosure made during the Survey, such ii) Jurisdictional Assessing Officer to
cases will be considered for scrutiny.

transfer the case to NeAC. AO to upload

(i) In respect of such cases selected for the Survey Report in the ITBA.
compulsory scrutiny and where there is no
impounded material
(ii) In respect of such cases selected for
compulsory scrutiny and where there is no
impounded material
2

Cases pertaining to Search and Seizure
Assessment in Search and Seizure cases to The cases falling u/s 153C, if lying
be made under sections 153A, 153C read outside Central Charges, shall be
with section 143(3) of the Act and also for transferred to Central Charges u/s 127
return filed for assessment year relevant of the Act.

to previous year in which authorization for
Search and Seizure was executed under
section 132 or 132A of the Act.
3

Cases in which notices u/s 142(1) of the Act, calling for return, have been issued
(i) Cases where no return has been These cases will be taken up for
furnished in response to a notice u/s 142(1) compulsory scrutiny by NeAC.
of the Act.
(ii) Cases where return has been furnished These cases will not be taken up for
in response to notice u/s 142(1) of the Act compulsory scrutiny and the selection
and where notice u/s 142(1) of the Act was of such cases for scrutiny will be
issued due to the information contained in through CASS cycle.
NMS Cycle/AIR information/information
received from Directorate of IC&I.
(iii) Cases where return has been furnished After the issue of notice u/s 143(2) of
in response to notice u/s 142(1) of the Act the Act by the Jurisdictional Assessing
and where notice u/s 142(1) of the Act was Officer

for

compulsory

selection,

issued due to the specific information assessment proceedings in such cases
received from Law Enforcement Agencies, will be conducted by NeAC.
including

the

Investigation

Wing;

Intelligence/Regulatory
Authority/Agency; Audit Objection; etc.
4

Cases in which notices u/s 148 of the Act have been issued
(i) Cases where no return has been In such cases, Jurisdictional Assessing
furnished in response to notice u/s 148 of shall issue notice u/s 142(1) of the Act,
the Act.

calling for information regarding the
issues on the basis of which notice u/s
148 was issued, subsequent to which,

assessment proceedings in such cases
will be conducted by NeAC.
(ii) Cases where return has been furnished These cases will not be taken up for
in response to notice u/s 148 of the Act and compulsory scrutiny and the selection
where notice u/s 148 of the Act was issued of such cases for scrutiny will be
due to the information contained in NMS through CASS cycle.
Cycle/AIR

information/information

received from Directorate of IC&I.
(iii) Cases where return has been furnished After the issue of notice u/s 143(2) of
in response to notice u/s 148 of the Act and the Act by the Jurisdictional Assessing
where notice u/s 148 of the Act was issued Officer

for

compulsory

selection,

due to the specific information received assessment proceedings in such cases
from Law Enforcement Agencies, including will be conducted by NeAC.
the

Investigation

Wing;

Intelligence/Regulatory
Authority/Agency; Audit Objection; etc.
5

Cases related to registration/approval under various sections of the Act, such as
12A, 35(1)(ii)/(iia)/(iii), 10(23C), etc.
Cases where registration/approval under After the issue of notice u/s 143(2) of
various sections of the Act, such as section the Act by the Jurisdictional Assessing
12A, 35(1)(ii)/(iia)/(iii), 10(23C), etc. have Officer
not

been

granted

or

have

for

compulsory

selection,

been assessment proceedings in such cases

cancelled/withdrawn by the Competent will be conducted by NeAC.
Authority, yet the assessee has been found
to be claiming tax-exemption/deduction
in the return. However, where such orders
of withdrawal of registration/approval

have been reversed/set aside in appellate
proceedings, those cases will not be
selected under this clause.

Without prejudice to the above, the cases which are selected for compulsory scrutiny by
the International Taxation and Central Circle charges following the above prescribed
guidelines, shall, as earlier, continue to be handled by these charges.

Guidelines Under Section 206C (1H) Of The Income-Tax Act, 1961 - Circular
NO. 17 OF 2020 [F. No.370133/22/2020-TPL], Dated 29-9-2020 &
Clarification Of Doubts Arising On Account Of New TCS Provisions - Press
Release, Dated 30-9-2020
TCS on Sale of Goods under section 206C(1H)
The Scheme of tax collection at source was introduced by Finance Act, 1988 with a view
to widen the tax base, facilitate collection of taxes, track unorganized assessee and avoid
large tax evasions. TCS provisions obliges seller to collect taxes from the buyer of the
specified goods1. Over the years, the scope of tax collection has been expanded and it
included transfer of any right or interest in any parking lot or toll plaza or mine or quarry,
and sale of a motor vehicle (of value exceeding INR 10 lacs).
The Government further expanded the scope of TCS provisions vide Finance Act, 2020 and
brought overseas remittance, sale of overseas tour packages and sale of goods within the
tax (TCS) net.
For the purpose of this article, we have discussed the provisions with respect to sale of
goods under section 206C(1H) of the Act.
Salient Features of sub-section (1H)


Section 206C(1H) is applicable from 1 October 1, 2020



Section is applicable to a Seller – a person whose turnover / gross receipts
exceeded Rs. 10 crores in earlier year

1



receives any amount as consideration for sale of any goods



of aggregate value exceeding fifty lakh rupees in a previous year,



on receipt, collect from the buyer,

Alcoholic Liquor for human consumption (1%), Tendu leaves (5%), Timber obtained under a forest lease
(2.5%), Timber obtained by any mode other than a forest lease (2.5%), Any other forest produce not being
timber or tendu leaves (2.5%), Scrap (1%), and Minerals, being coal or lignite or iron ore (1%)



Tax @ 0.1 per cent of the sale consideration exceeding threshold of fifty lakh
rupees



No TCS if buyer is liable to deduct and deducted TDS



In absence of PAN and ADHAAR, higher rate of 1% shall apply. (Section 206CC)



Sub-section (1H) is not applicable to following transactions:
o Sale of services either in India or outside India;
o Immovable property
o Export of goods out of India;
o Sale of goods covered by section 206C(1) and/or 206C(1F) and/or 206C(1G);
o Sale of goods by such person as the Central Government may specify
o Sale of goods to any of the following: – Central Government, a State
Government, an embassy, a High Commission, legation, commission,
consulate and the trade representation of a foreign State; a local authority
as defined in the Explanation to clause (20) of section 10;

CBDT clarification vide Circular No. 17 0f 2020 dated September 29, 2020
and press release dated September 30, 2020
Based on the various representation to the CBDT, CBDT issued guidelines in relation to the
applicability of sub-section (1H) vide circular no. 17 or 2020 dated September 29, 2020 and
press release dated September 30, 2020. These are discussed below:


Applicability to transactions carried through various exchanges
Difficulty was expressed in transaction carried out through exchange wherein
there was no one-to-one contact between the buyers & sellers. CBDT clarified that
Section 206C(1H) shall not apply to transactions in shares & commodities
transacted through recognised stock exchange, including those located in IFSCs
and transactions in electricity, renewable energy certificates/ saving certificates
traded through power exchanges. An analogy be drawn that where the
transactions were not carried out on exchange, such transaction (stock, securities
etc) will be subject to sub-section (1H), thus stocks, securities etc are being
considered as goods for the purpose of sub-section (1H).



Calculation of threshold for FY 2020-21
Since sub-section (1H) is effective from October 1, 2020, the threshold of Rs. 50 lacs
shall be computed from April 1, 2020. The threshold is based on the yearly receipt.
Section 206C(1H) is applicable on receipt basis (including advance) irrespective of
date of sale. It may be noted that TCS shall be applicable only on the amounts
received on or after 1st October, 2020. Accordingly, the provision shall not apply
to any sale consideration received before October 1, 2020. This is believed to avoid
reconciliation and potential litigation. This has been subsequently clarified by
CBDT vide press release dated September 30, 2020.
Say for Example (Not as per the CBDT circular/press release)

Particular

Prior to After 01 Total for TCS to be Remarks
30 Sep Oct 2020 FY
collected
2020
on
Sale
NA
70,00,000 20,00,000 90,00,000
Received1
No TCS to be
70,00,000 20,00,000 90,00,000 20,00,000 collected for the
squared-up
transaction of Rs. 70
lacs
Received2
TCS for the trade
50,00,000 40,00,000 90,00,000 40,00,000 receivable as on
October 1, 2020 of
Rs. 20 lacs will be
liable for TCS.
Received3
The balance of Rs.
20,00,000 40,00,000 60,00,000 10,00,000 30 lacs shall be
subject to TCS in
following
year
subject to meeting
threshold
of
following year.
Received4
20,00,000 50,00,000 70,00,000 20,00,000


Applicability to Motor Vehicles
Sub-section (1H) is rendered inconsequential where tax is collected under subsection (1F). Accordingly, receipts of sales consideration received from a dealer
would be subject to TCS under sub-section (1H), if tax is not collected under subsection (1F). Thus, the exclusion of dealers to the applicability of sub-section (1F)
vide circular no. 22 of 2016 dated June 8, 2016 shall be rendered ineffective,
however, dealer should be liable for a lower rate of 0.1% under sub-section (1H).
In case of sale to consumer, receipt of sale consideration for sale of motor vehicle
of value less than or equal to Rs.10 lakhs would be subjected to TCS under sub-

section (1H), if receipt of aggregate sale consideration for such vehicles during the
previous year exceeded Rs.50 lacs.


Adjustment for sale return, discounts or indirect taxes
It is clarified that no adjustment on account of sale return or discounts or indirect
taxes including GST is required to be made for sub-section (1H) since the collection
is made with reference to receipt of “sale consideration”.



It is clarified that TCS is not an additional tax but is akin to advance incometax/TDS for which the buyer would get the credit against his actual income tax
liability and if the amount of TCS is more than his tax liability, the buyer would be
entitled for refund of the excess amount along with interest.



The Government has clarified that the TCS is charged at a lower rate of 0.1% and
will only be a miniscule part of the tax liability of a person unless in case of a loss
etc when the tax collected can be refunded.

Uncertainties & Ambiguities:


The qualifying seller is a person having a turnover of Rs. 10 crores. Where a person
is predominantly a service provider, should the service provider qualify as a seller
for miniscule sale of goods? The other point to ponder is whether the receipts from
services should be considered for the threshold of Rs. 10 crores? Based on the
literal interpretation of current provisions, it is likely that the service provider may
qualify to be a seller for the purpose of section 206C(1H).



Goods have not been defined under the Act and therefore have to be understood
from other legislation i.e. Sale of Goods Act, 1930 or the Central Goods and Services
Tax Act, 2017 (CGST Act) or some other legislation. This leave room for different
interpretation, potential litigation and needs CBDT to clarify the meaning of
‘goods’. This is despite CBDT clarifying that stock, securities etc., which are trade
on exchange, shall be exempted from the applicability of TCS.



Given that TCS on sale of goods is on receipts basis, how should the TCS provisions
apply in case where the consideration is not received or is adjusted by accounting
entries or otherwise? Some of the examples could be bad debts, exchange of goods
(barter system) etc. Of course, TCS ought to be collected on the exchanged goods
under barter system. However, each case needs to be analyzed based on
circumstances of the case.



While the applicability of sub-section (1H) is based on receipt basis, it will require
the buyers to be more vigilant in keeping track of and reconciling the purchases
vis-à-vis the TCS credit claimed. This become more relevant where TCS would be
collected on the GST component, sales return and discounts and thus, increases
compliance burden and carries a potential threat of litigation with the tax
authorities due to difference.



The CBDT has clarified that the discounts shall not be adjusted to the sales
consideration. This runs contrary, as such, to the principle that TCS is applicable on
receipt. Thus, the circular seems to extend the interpretation of sales consideration
on two counts i.e. sales return and discount, both of which should not form part of
the sales consideration for which cash would not be paid and including them in
sales consideration does not sound commercially logical. If the circular
interpretation is followed strictly, in a situation where buyer seek refund upon
return of entire sale, the buyer would end up bearing the tax cost (TCS) for a
nullified transaction and it is trite law that tax cannot be collected without
authority of law. Thus, the CBDT ought to have clarified that TCS be applicable on
net consideration or a refund or adjustment mechanism be provided.



The CBDT has clarified that TCS will be applicable on advances also. Where the
sales contract is cancelled and such advances are to be returned, the buyer, like in
the case of sales return, would bear the tax cost. Thus, the CBDT should reconsider
and clarify that TCS be refunded or adjustment mechanism be provided.



The timing of collection of tax is linked to receipt, but the amount on which tax is
to be collected is on the sale consideration. In this context, will a seller may be
required to collect TCS on the entire invoice value at the time of receipt of part
payment?



Unlike TDS provisions, were section 197 provide for obtaining lower withholding
tax certificate, TSC scheme does not provide for a mechanism to obtain a lower or
nil TCS certificate.



Rule 37-I provides that credit for TCS shall be given to the person from whose
account tax is collected in the year in which such tax collection is made. Thus, the
buyer has been burdened to prepare a reconciliation of TCS credit as per books
with Form 26AS.

Conclusion:
Given the pandemic situation, it was expected that the Government should defer the
implementation of the newly introduced TCS provisions. This expectation has not been met.
It may also be noted that the Government believes that the TCS cost is a minuscule cost and
is akin to advance tax /TDS, thus expects that the buyer should claim TCS credit in its income
tax return and any refund therein would be allowed in accordance with the set procedure.
Though the Government have clarified a few points, and are welcomed. The tax collector /
tax payers should evaluate the provisions, seek tax advices, implement processes (gearing
up IT systems, invoicing etc.), and where they face difficulties, they should make
representation to CBDT and look forward for further clarifications.
Furthermore, the tax payers should also relook at the contracts to provide for suitable
clauses in the sale contract to enable compliance with law. Indeed, the implementation of
the TCS scheme in respect of sale of goods would add compliance burden on the tax payer
(collector).

Guidelines Under Section 194O Of The Income-Tax Act, 1961 - Circular NO.
17 OF 2020 [F. No.370133/22/2020-TPL], Dated 29-9-2020
Applicability to payment gateways
Payment gateways shall not be required to deduct TDS under section 194O on a
transaction, if the e-commerce operator had deducted the TDS on the same transaction.
The circular states that to facilitate proper implementation, the payment gateway may
take an undertaking from the e-commerce operator regarding compliance of the same.
Applicability on insurance agents or insurance aggregator
Provides that in any year subsequent to the first year, if the insurance agent/ aggregator
has no involvement in transactions between the insurance Co. and the buyer of insurance
policy, such agent/aggregator shall not be required to deduct TDS under section 194O.
Also, clarifies that TDS would be required to be deducted on any commission paid to such
agent/aggregator.

Authorisation To Upload Information Relating To GST Return In Annual
Information Statement In Form 26AS
Order F. NO. 225/155/2020/ITA.II, DATED 29-9-2020
CBDT has authorized the Principal Director General of Income-tax (Systems) or the
Director General of Income-tax (Systems) to upload information relating to GST return,
which is in his possession, in the Annual Information Statement in Form 26AS, within three
months from the end of the month in which the information is received by him. The
Principal Director General of Income-tax (Systems) or the Director General of Income-tax
(Systems) shall specify the procedures, formats and standards for the purposes of
uploading of Annual Information Statement in Form 26AS.
This authorization enables the income tax department to have GST related information in
Form 26AS. Now, the tax payers should be ready with the reconciliation between the GST
return and Form 26AS. Furthermore, this could be one of the basis of initiating a scrutiny
assessment where there are differences.

No Requirement Of Scrip Wise Reporting For Day Trading And Short-Term
Sale Or Purchase Of Listed Shares
Press Release, DATED 26-9-2020
The requirement to report scrip wise details of capital gains has been dispensed except in
case of long- term capital which are eligible for the benefit of grandfathering. This is
effective from AY 2020-21.
The grandfathered long-term capital gain on scrips are exempt from tax, therefore, the
scrip wise reporting was provided for so as to check and verify the correctness of the claim
of the assessee from the brokers, stock exchange etc. Thus, this would ease the compliance
burden of populating the voluminous information relating to capital gains.

Assigning Role Of PR. CCsIT (JURISDICTIONAL) And PR. CCIT(NeAC)
Circular F.NO. 187/3/2020-ITA-I, DATED 10-9-2020
Role of Pr. CCIT


The Pr. CCsIT (Jurisdictional) will be the cadre controlling authority for the Faceless
charges along with the Jurisdictional Hierarchy.



That the CCsIT (ReAC) will report to the Pr. CCIT of the region under whom he/she
is posted. The APAR of the CCsIT (ReAC) and the Pr. CsIT (ReAC) will be reported
and reviewed respectively by the Pr. CCIT of the region.



The Pr. CCIT of the region shall be responsible for completion of disposal targets
of the Faceless Hierarchy.



The Pr. CCsIT of the region shall also be responsible and accountable for all dayto-day administrative matters and functioning of the Faceless Hierarchy except
those assigned to Pr. CCIT (NeAC).

Role of Pr. CCIT(NeAC)


Overall implementation of Board's policy with respect to Faceless Scheme in the
NeAC and ReAC.



Formulating the guidelines and SOPs required for the work to be done by the
Assessment Units/Verification Units/Review Unites/Technical Units with prior
approval of the Board.



Formulating the roles for various income tax authorities posted in the ReAC
hierarchy.



Ensuring that the Technical Units provide a considered view on legal matters and
provide technical support required by Assessment Units/Verification Units/Review
Units.



Ensuring that the computer systems with the ReACs function properly and all the
functionalities in this regard also function satisfactorily. He will be the interface

between ReACs and Directorate of Systems and advise the Board of appropriate
action at appropriate time and in appropriate circumstances.
Assigning Role Of PR. CCsIT Of Regions And PR. CCIT (NeAC)
Order F. NO. 187/3/2020-ITA-I, DATED 18-9-2020
CBDT further clarified the role of Pr CCIT


in the interim period till the functionalities of MIS of ReACs are ready and the
mapping of Pr. CCsIT of the regions with NeAC is completed, both Pr. CCIT (NeAC)
and Pr. CCsIT of the regions will continue to monitor the work done by CCsIT (ReAC),
so that the work is not hampered in the interim period. This will give the Pr. CCsIT
of the regions hands-on experience with various issues of ReACs which they can
flag.

Pr. CCIT (NeAC) may give his/her inputs to Pr. CCsIT of regions, to be considered while
writing the APAR of CCsIT (ReAC) and Pr. CsIT (ReAC).

Extension Of Time-Limit For Compulsory Selection Of Returns For
Complete Scrutiny During Financial Year 2020-21
CIRCULAR F. NO. 225/126/2020/ITA-II, DATED 30-9-2020
Considering the difficulties faced by the field formation due to COVID-19 pandemic and
PAN migration related issues, the date for selection of cases for Compulsory Scrutiny on
the basis of prescribed parameters, as communicated vide Board's letter dated 17-9-2020
has been extended from September 30, 2020 to October 31, 2020.

