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Market Updates And Analysis
In this edition we have chosen a few salient
decisions of the Hon’ble Supreme Court and
the High Court.
In the context of analysing the existence or
otherwise of the fixed place Permanent
Establishment, the Hon’ble Supreme Court
has affirmed the principle that the profits of
the foreign enterprise are taxable only where the said enterprise carries on its core
business through the permanent establishment and only so much of the profits of
the enterprise may be taxed in India as is attributable to that permanent
establishment in India. With the introduction of the multilateral instruments, the
test of permanent establishment would need a relook.
Apex Court upholds payment of consideration under a separate MOU for noncompete a capital receipt, rejects Revenue’s stand that such a separate MOU
entered into at the time of transfer of shares was a colourable device
Samsung's Mumbai project office not 'fixed place' PE in India sans conduct of 'core
business'. Profits from off shore activities not taxable in India.SC: Samsung's
Mumbai project office not 'fixed place' PE in India sans conduct of 'core business'.
Profits from off shore activities not taxable in India.
Payment For Hiring Vehicle To Truck Operator Is Subject To TDS Under Section
194C; Disallowance Under Section 40(a)(ia) Not Only Covers Amount Payable, But
Also The Amount Paid
Memorandum Of Family Settlement Does Not Require Registration In Certain
Circumstances

The Delhi HC dealt with a very vital issue of
taxation on exchange of shares in an
amalgamation, where the shares of the
amalgamating company were held as stock
in trade. The HC answered the fundamental
question as to whether such exchange of
shares is, in substance, a transfer of shares.
The HC held that the shares exchanged in
amalgamation, if held as stock-in-trade, would be subject to tax as business
profits and not as capital gains.
The Delhi HC in yet another case clarified that once the assessee was required to
pay income tax as per the ruling of the AAR, tax authorities cannot enforce
collection of equalization levy on the same transaction.
Interest On loan To Be Allowed As Deduction Only If It Justifies Commercial
Expediency Test.
Exemption Under Section 54F Allowed Even Though Assessee Did Not Make
Investment In New Property Or Invested In Capital Gain Account Scheme Within
The Due Date Of Filing The Tax Return Under Section 139(1)
Filing Of Form 62 In Pursuance Of Rule 9C Read With Section 72A Not Mandatory
In The Given Case
Rental Income Earned From Leased Out Properties In Software Technology Park
Is Taxable As Business Income
Upholds Validity Of Reassessment In the light of Provisions of Section 176
Penalty Cannot Be levied In Absence Of Specific Charge In Standard-Printed
Notice
Inadvertent Claim Of The Assessee Subsequently Withdrawn Does Not Amount To
Furnishing Of Inaccurate Particulars Of Income And Not Liable for Penalty
In Order Not To Prejudice The Case Of The Assessee, HC Directed The AO To Pass
Fresh Orders And Not To Be Influenced By Any Observations Made By The Tribunal

Exchange Of Shares Under Amalgamation Taxed As Business Profits, Where Shares
Were Held As Stock In Trade

Enhanced Disallowance Under Section 14A Justified, Where The Amount Of
Investments And Quantum Of Dividend Is High
HC Stays Payment of Equalization Levy Pending Determination Of Mastercard's PE
Status
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SC: Apex Court upholds payment of consideration under a separate MOU for noncompete a capital receipt, rejects Revenue’s stand that such a separate MOU entered
into at the time of transfer of shares was a colourable device
Facts & Issue:
The assessee, Shiv Raj Gupta, was the Chairman-cum-Managing Director of Central
Distillery and Breweries Ltd. (CDBL). CDBL was engaged in the business of manufacturing
and sale of Indian Made Foreign Liquor (IMFL) and beer. The assessee with his family
members held 1,86,019 shares, constituting 57.29% of the paid-up equity share capital of
CDBL. Shaw Wallace Company Group (SWC Group) by way of agreement purchased shares
held by assessee and his family members @ Rs.30/- per share. The consideration for the
same came to about Rs. 56 lakhs. Assessee on the same date further entered into another
Memorandum Of Understanding (MOU) with SWC group in his individual capacity, which
created a restrictive covenant to the effect that assessee shall not either directly or
indirectly carry on any manufacturing or marketing activities relating to IMFL for a period
of 10 years. In consideration of this restrictive covenant, assessee received a non-compete
fee of Rs.6.60 crores. Assessee treated the entire non-compete fee in AY 1995-96 [being the
year prior to amendment brought in Section 28 (va) with effect from 1 st April, 2003] as a
non-taxable capital receipt.

Finding of Assessing officer and CIT(A):
The AO invoked the provisions of Section 28(ii)(a) of the Act and held that the said amount
received by the assessee was receipt of compensation for the termination of his
management and control of the company viz. CDBL. The AO also gave a finding that there
was no penalty clause in the said MOU to enforce the performance of obligations under
the Negative Covenant. The AO noted that though the assessee owned a concern, namely,
one M/s Maltings Ltd., which also manufactured IMFL there was no real threat of
competition as the said concern was in losses. The AO concluded that the said amount of

non-compete consideration received by the assessee was taxable as revenue receipt in
the hands of the assessee.
In appeal, CIT(A) confirmed AO's order.

Finding of the Honourable Tribunal
In the appeal before ITAT, the Revenue raised another contention in addition to the
aforesaid findings of the AO that the two deeds one for transfer of shares of assessee and
his family members and the other viz. MOU in respect of restrictive covenant, if read
together, go to show that amount in question was nothing but price paid by SWC group to
assessee for handing over the management and control over CDBL.
Learned Judicial Member of the Tribunal substantially agreed with the AO’s observations
and further commented that the amount in question in the MOU was not for restrictive
covenant because the business of CDBL was that of a company and it was not the business
of the assessee. The execution of restrictive covenant was nothing but a colorable device
adopted by the assessee in collusion with SWC group to avoid payment of due tax.
The learned Accountant member of the Tribunal however observed that the two deeds
would have to be read separately and that revenue cannot challenge the business
perception of the assessee. Further, it was held that there was no colorable device
involved, and that, as a result, non-compete fee payable under the Deed of Covenant was
not taxable under Section 28(ii)(a) or any other provision of the Income Tax Act, 1961. A
clause in the MOU akin to "penalty clause" did exist which provided that, out of the amount
received by the assessee towards non-compete an amount of Rs. 3 crore was to be
deposited with the SWC group for two years under a public deposit scheme which was
liable to be deducted from the total consideration of non-compete in case any breach of
the terms of the MoU resulting in loss came to occur. Due to difference of opinion between
the two members the matter was referred to the third member of the ITAT.
The Third member came to hold that the amount received by the assessee was
consideration paid as non-compete fee, and thus held that it was not taxable in subject AY

1995-96 applying the ratio of decision of Honourable Supreme Court in Guffic Chem P. Ltd.
[332 ITR 602].
The revenue went in appeal before the Honourable Delhi High Court.

Finding of The Honourable Delhi High Court
Honourable Delhi High Court noted the Revenue’s contentions raised before the Tribunal.
Distinguishing the decision of Honourable Supreme Court it was observed that in the
extant case there was clearly a difference of view between the assessee and the revenue
and in the absence of the ad idem the ratio of decision of Honourable Supreme Court in
the case of Guffic Chem (supra) could not be applied.
Honourable High Court concluded that the sale consideration for transfer of shares to
SWC was artificially and deceitfully bifurcated under a sham agreement which was unreal
and re-characterized non-compete fee received as consideration for share transfer.
Honourable High Court held that non-compete fee amount received by the assessee on
transfer of CDBL shares was taxable as capital gains.

Ruling of the Honourable Supreme Court:
The Honourable Supreme Court observed that there was a dichotomy between the receipt
of compensation for loss of management and control under Section 28(ii)(a) and receipt
of compensation attributable to the negative/restrictive covenant under Section 28(va).
Honourable Supreme Court observed that majority judgment of the Appellate Tribunal
(ITAT Accountant Member and the Third Member) was accurate and reiterated the
observations so made by them:
1. The substantial high transaction value of Rs. 30 per share as against the market value
of Rs.3 per share was as a result of control premium having to be paid by SWC.
2. Sale consideration was paid to each and every member of the family for his/her shares
in the company and not only to the assessee. Further it was to be noted that the lion's

share of consideration was paid to the assessee's son and wife as they held the most
number of shares within the said family.
3. The amount of INR 6.6 crores was arrived at as a result of negotiations between the
SWC group and the appellant. The non-compete fee of INR 6.6 crores was paid only to
the assessee, primarily due to fact that the assessee had considerable knowledge, skill,
expertise and specialisation in the liquor business.
4. That the restrictive covenant for a period of 10 years resulted in the payment of INR 66
lakhs per year so that the assessee would not start or engage himself, directly or
indirectly, or provide any service, assistance or support of any nature, whatsoever, to or
in relation to the manufacturing, dealing and supplying or marketing of IMFL and/or
Beer.
6. Given the personal expertise of the assessee, the perception of the SWC group was that
the assessee could either start a rival business or engage himself in a rival business,
which would include manufacturing and marketing of IMFL and Beer at which he was
an old hand, having experience of 35 years.
7. The withholding of INR 3 crores out of INR 6.6 crores for a period of two years by way
of a public deposit with the SWC group for the purpose of deduction of any loss on
account of any breach of the MoU, was akin to a penalty clause, making it clear thereby
that there was no colorable device involved in having two separate agreements for two
entirely separate and distinct purposes.
8. Honourable Supreme Court opined that the reasons given by the AO were all reasons
which transgressed the lines drawn by the various judgments rendered by the Courts.
The revenue had no business to second guess commercial or business expediency of
what parties at arms-length decided for each other. A mere perception of the AO could
not take the place of business reality from the point of view of the assessee.
9. Revenue's stand that the SWC group had gained substantial commercial advantage by
the purchase of shares in CDBL as the turnover increased from INR 9.79 crores in the

accounting period ending 31st March 1991 to INR 45.17 crores in the accounting period
ending 31st March 1997 was not justifiable.
Honourable Supreme Court relied on co-ordinate bench decision in Guffic Chem (P) Ltd,
wherein the Apex Court had negated the application of Sec.28(ii)(a) on non-compete fee
received by assessee from Ranbaxy and had held the receipt of non-competefee to be
capital receipt.
Honourable Supreme Court upheld the majority view of the Appellate Tribunal and held
the amount of consideration for non-compete to be a capital receipt.

Citation:
SHIV RAJ GUPTA [TS-353-SC-2020]

Our Comments:
Honourable Apex Court has reiterated the principle that the Revenue cannot justifiably
claim to put itself in the armchair of the businessman and look at the matter from own
viewpoint. The Income-tax Authorities must put themselves in the shoes of the assessee
and see how a prudent businessman would act under the given circumstances.

SC: Samsung's Mumbai project office not 'fixed place' PE in India sans conduct of 'core
business'. Profits from off shore activities not taxable in India.SC: Samsung's Mumbai
project office not 'fixed place' PE in India sans conduct of 'core business'. Profits from off
shore activities not taxable in India.
Facts & Issue:
The assessee (South Korean company) with Larsen & Toubro Ltd. as its venture partner was
awarded a turnkey contract for carrying out the “Work” (i.e. procurement, fabrication and
commissioning of oil platform), which inter alia included surveys, design, engineering,
procurement, fabrication, installation and modification at existing facilities, and start-up
and commissioning. The assessee in relation to the said work contract established a
project office in India. The office in India merely acted as a communication channel
between the assessee & ONGC and for such purpose had two non-technical employees on
the rolls. The contract was executed on site and off shore modes. Pre-engineering, survey,
engineering, procurement and fabrication activities took place outside India. After the oil
platform was brought to India, the commissioning activity was carried out in India.
The assessee filed a loss return in relation to the activities carried out in India. The return
was selected for scrutiny. The AO framed a draft assessment order and held that


the project office of the assessee constituted a Fixed place permanent
establishment (PE) as per Article 5(1) of the India Korea Tax Treaty.



the contract was an indivisible turnkey contract whereby ONGC was to take over a
completed project only in India and thus profits of the project were taxable in India.



The project office was wholly executed by the permanent establishment (project
office) in India.



25% of the revenue from outside India activity is taxable in India.

The Dispute Resolution Panel (DRP) affirmed the draft assessment order. The assessee
preferred an appeal before the ITAT. The ITAT relying on the company Board resolution

passed for establishing project office in India held that the project office was not restricted
to wholly or partly in executing the contract. The ITAT further inferred that that all the
activities to be carried out in respect of contract were to be routed through the project
office only and thus constituted a fixed place permanent establishment of the assessee in
India. Furthermore, the ITAT noted that the assessee had not brought on record evidence
to show that the activities of the project office were preparatory or auxiliary in nature and
mere reliance on accounts alone could not determine the character of permanent
establishment as the role of permanent establishment in executing the work only would
be of relevance to determine what kind of activities it had carried on. ITAT pointed out
that the way the contract had to proceed, Mumbai project office of the assessee played a
vital role in the execution of entire contract. Thus, the ITAT gave a finding that the activities
of the project office were not merely ancillary or auxiliary and thus did not fall under the
exception to the permanent establishment laid down under article 5(4) read with Article
5(1) of the DTAA between India and Korea.

Furthermore, the ITAT set aside the

determination of profit attribution to permanent establishment exercise to the AO.
The assessee preferred an appeal before the High Court. The High Court held that whether
the project office constituted a permanent establishment or not was inconsequential with
respect to the activities carried outside India. The High Court noted that neither the
Assessing Officer nor the ITAT made any effort to bring on record any evidence to justify
attribution to the Project Office in India of 25% of the gross revenue emanating from
offshore activities of the Assessee. Thus, the High Court allowed the appeal of the assessee
and held that the revenues for the activities carried outside India could not be taxed in
India without establishing that the same were attributable to the permanent
establishment of the assessee in India.
The Revenue Authorities preferred an appeal before the Hon’ble Supreme Court against
the decision of the High Court.

Contentions of the Revenue before Honourable Supreme Court:
That the Project, being a “turnkey” project, was one and indivisible, and the entire revenue
earned would therefore be taxable in India. That the decision of CIT vs Hyundai Heavy
Industries Co. Ltd. [(2007) 7 SCC 422] relied by the assessee was distinguishable on the
basis that in that case the turnkey project was bifurcated in two parts i.e. design,
manufacture, erection as one part and installation as second part. Furthermore, the
installation permanent establishment was established in relation to the second part and
thus the revenue from first part was not taxable in India. However, in the instant case
permanent establishment came into existence on establishment of project office.
That based on the documents (looked at by the ITAT) the project office was not a mere
liaison office, but was vitally connected with the core business of the Assessee and was a
Permanent establishment.
That in absence of the details of revenue and expenses, the tax authorities on a best
judgement basis had adopted profit attribution rate of 25% of the gross revenue.

Contentions of the Assessee before Honourable Supreme Court:
That the Project Office in Mumbai consisted of only of two employees, neither of whom
had any technical qualification whatsoever.
That the accounts show that the Project Office had not incurred any expenditure on
execution of the project. It was contended that the ITAT had come to a perverse finding
that the Project Office had been set up not merely as a liaison office but as an office
through which core activities of the Assessee were carried out.
The assessee relied on the decision of CIT vs Hyundai Heavy Industries Co. Ltd. (supra)
contending that the facts of the case were similar to that of the assessee.
That even assuming that there is a permanent establishment in India through which the
core business activity of the Assessee was carried out, no taxable income could be

attributed to it, as audited accounts that were produced showed that the project did not
yield any profit, but in fact incurred only losses.

Observations of the SC:
The Honourable Supreme Court noted that the Board Resolution would show that the
Project Office was established to coordinate and execute “delivery documents in
connection with construction of offshore platform modification of existing facilities for
ONGC”. The Apex Court also noted that the project office of the assessee at Mumbai was
manned by only two individuals not having technical qualifications and who could not
perform any core activity of the assessee. The Court inter alia observed that the initial
burden was on the Revenue to establish that a permanent establishment existed.
The Apex Court gave a finding that activities of assessee’s project office were solely
auxiliary in nature, and the office was meant to act as a liaison office between the Assessee
and ONGC and thus would fall within the exception provided under Article 5(4)(e) of the
DTAA.
Honourable Supreme Court also noted that mere mode of maintaining accounts alone
could not determine the character of permanent establishment. The finding of the ITAT
was perverse as it was based on its adverse inference that the Mumbai office did not show
any expenditure incurred which related to the execution of the contract.
The Apex Court held that the project office of the assessee did not constitute a permanent
establishment of the assessee in India in the light of Article 5 of the Indo Korean DTAA.

Citation:
Director of Income-tax vs. Samsung Heavy Industries Co. Ltd. [Civil Appeal No. 12183 of
2016]

Our Comments:
Income becomes taxable in India if it is sourced in India and covers activities of a
permanent establishment which give rise to generation of income. The determination of
existence of permanent establishment is a vexed issue. The issue has fallen for
consideration of the Apex Court in recent few cases1. In Formula One World Championship
Ltd. [TS-161-SC-2017] the Honourable Supreme Court, has held that the assessee who had
a race course available at its disposal for holding car races was a fixed place permanent
establishment from where the business was carried on in India and the profits attributable
to such activities were taxable in India.
The Apex Court inter alia reiterated the principle that


a permanent establishment should be an establishment “through which the
business of an enterprise” is wholly or partly carried on. The profits of the foreign
enterprise are taxable only where the said enterprise carries on its core business
through a permanent establishment.



The maintenance of a fixed place of business which is of a preparatory or auxiliary
character in the trade or business of the enterprise would not constitute a
permanent establishment.



Only so much of the profits of the enterprise may be taxed in India as is attributable
to that permanent establishment in India.

Now that MLI as part of OECD BEPS initiative aimed at prevention of treaty abuse has
come into force from 1st October, 2019 and become effective from 1st April 2020 in India
the test of permanent establishment especially in the context of preparatory or auxiliary
activities exception to the permanent establishment would need a relook in determining
the existence of a PE.

1

DIT v Morgan Stanley & Co [TS-5020-SC-2007-O] (SC), Ishikawajma-Harima Heavy Industries Ltd v DIT [TS-30SC-2007-O] (SC), DIT v E-Funds IT Solution Inc (SC), CIT v Hyundai Heavy Industries Co [TS-29-SC-2007-O] (SC)
and Formula One World Championship Ltd. [TS-161-SC-2017]

SC: Payment For Hiring Vehicle To Truck Operator Is Subject To TDS Under Section 194C;
Disallowance Under Section 40(a)(ia) Not Only Covers Amount Payable, But Also The
Amount Paid
Facts & Issues:
Shree Choudhary Transport Company (‘Assessee’), a partnership firm, had entered into
contract with Aditya Cement Limited for transporting cement to various places in India.
Since the Assessee did not have the transport vehicles of its own, it had engaged the
services of other transporters. The cement marketing division of Aditya Cement Limited
effected payments towards transportation charges to the Assessee after due deduction of
TDS. The Assessee filed its return for the AY 2005-2006, declaring total income at Rs.
2,89,633, arising out of the business of ‘transport contract.
During the course of assessment proceedings for the AY 2005-06, the AO observed that
while making payment to the truck operators/owners, the Assessee had not deducted tax
at source, even if the net payment exceeded Rs. 20,000. The Assessee submitted that (a)
the trucks hired were belonging to different operators/owners, who were not the subcontractors or contractors; (b) they came from different parts of India and mostly required
cash payment for diesel and other running expenses; (c) the Assessee had no liability to
deduct tax at source because it had not made payments exceeding Rs. 20,000 in a single
transaction; and (d) the provisions of Section 40(a)(ia) were not applicable to the Assessee.
However, the AO observed that the payments to different truck operators/owners were
made directly by the Assessee and not the consignor company and the Assessee was
responsible for transportation of goods of the company as per the contract.
The AO was of the view that there existed a contract between the Assessee and the truck
operators / owners in respect of each challan / bilty for transportation and the Assessee
was responsible to make the payment to truck operators / owners and hence were sub-

contractors of the Assessee. Thus, the AO held that the Assessee was the person
responsible for deducting TDS while making payments to truck operators / owners. The
AO rejected the Assessee's contention that no payments were made in excess of Rs. 20,000
and hence provisions of Sec.40(a)(ia) were inapplicable. The AO also held that “merely by
showing payment of one challan/ bill in two instalments, the Assessee cannot absolve
itself of the provisions of the Section 40(a)(ia), inasmuch as Section 194C(3)(i) clearly
speaks of “the amount of any sum credited or paid or likely to be credited or paid to the
account of, or to, the Contractor or sub-contractor, if such sum does not exceed Rs. 20000.”
The AO disallowed the deduction of payments made to the truck operators / owners
exceeding Rs. 20,000 without TDS. The Assessee preferred an appeal before the CIT(A),
which was dismissed. The CIT(A) also held that to avoid the rigour of section 40A(3), the
Assessee chose to split the payments into two parts, but the entries of such split payments
were available consecutively in the cash book. Thus, while not accepting such
methodology, the CIT(A) observed that even in the split payments, the Assessee was
required to deduct tax at the time of making the payment. The Assessee preferred an
appeal to the Jodhpur ITAT, who also upheld the findings of the AO & CIT(A). Thereafter,
upon further appeal, the Rajasthan HC held that considering the contract between the
parties, the Assessee’s responsibility was to transport the cement and for that purpose, the
Assessee hired the services of the truck owners as ‘sub-contractors’ and therefore, the
payment was subject to TDS under section 194C.
Aggrieved, the Assessee preferred an appeal before the Hon’ble Supreme Court.

Observations and Ruling of the Supreme Court:
The Hon’ble SC was not convinced with the Assessee’s contention and held that the
payment was subject to TDS under section 194C and the disallowance was rightly made

by the AO. While coming to this conclusion, the Hon’ble Supreme Court has observed and
held as follows:
A) Applicability of section 194C
The Assessee contended that there was no oral or written contract with the truck operators
/ owners and the transportation services were rendered on a freelance and on need basis.
Hence, in absence of the contract, the provisions of section 194C are not attracted. The
Hon’ble SC rejected this contention and held that though there was no contract, but since
the responsibility of transportation was with the Assessee, the truck operators / owners
would be considered as ‘sub-contractor’ for the purpose of section 194C(2).
The Assessee was not acting as a facilitator or as an intermediary between the consignor
company and the truck operators / owners. Further, there was no privity of contract
between such parties. Hence, the decision of Delhi High Court in the case of CIT v.
Hardarshan Singh (2013) 350 ITR 427, relied upon by the Assessee, cannot be applied to
the facts of the Assessee.
The question as to whether the Assessee had specific and identified trucks on its rolls or
had been picking them up on freelance basis is not relevant, since the legal effect on the
status of parties is the same, as once a particular truck was engaged by the Assessee for
carrying out the part of work undertaken by it, the truck operator/owner of that truck
became the sub-contractor and all the requirements of section 194C are applicable.
B) Applicability of section 40(a)(ia) on ‘payment’
Considering the provisions for collection and recovery of tax and the legislature intention
of section 40(a)(ia), a strict and punctual compliance of TDS provisions is required. The
Hon’ble Supreme Court in Palam Gas Service v. CIT (2017) 294 ITR 300 (SC), has observed
that “When the entire scheme of obligation to deduct the tax at source and paying it over
to the Central Government is read holistically, it cannot be held that the word “payable”
occurring in section 40(a)(ia) refers to only those cases where the amount is yet to be paid

and does not cover the cases where the amount is actually paid”. Therefore, the contention
of the Assessee is not acceptable.
C) Applicability of Sec.40(a)(ia) to AY 2005-06
The Assessee submitted that this section has been inserted with effect from April 1, 2005
by the Finance (No.2) Act, 2004 and would apply only from the FY 2005-2006 (i.e. AY 200607) and hence, cannot apply to the present case pertaining to the FY 2004- 2005 (i.e. AY
2005-06). For this, reliance was placed upon the Calcutta High Court decision in the case
of PIU Ghosh v. DCIT (2016) 386 ITR 322. Further, the Assessee submitted that since the
Revenue had not filed any appeal against the said decision, the order of the HC had
attained finality. The Hon’ble SC held that the said decision cannot be treated as final
declaration of law on the subject merely because the same has not been appealed against.
The Hon’ble SC opined that in the income tax matters, the law to be applied is that in force
in the AY in question, unless stated otherwise by express intendment or by necessary
implication. The Hon’ble SC took a note of the decision in case of Karimtharuvi Tea Estate
Ltd. v. State of Kerala (1966) 60 ITR 262 and held that the provisions of section 40(a)(ia),
having come into effect from April 1, 2005, would apply from and for the AY 2005-2006
and would be applicable to the Assessee in this year. The Hon’ble SC also observed that
the requirement of deducting TDS was already existing as per section 194C and failure to
comply the provisions would make the Assessee, “an assessee in default”.
The Hon’ble SC also rejected the Assessee’s alternative submission that the disallowance
cannot be applied to the payments already made prior to September 10, 2004 (being the
date on which the Finance (No.2) Act, 2004 received the assent of the President of India).
D) Prejudice to Assessee upon disallowance

The Hon’ble SC observed that the amendment to proviso to Sec.40(a)(ia) (i.e. it provides
for requisite relief to a Bonafede tax payer who had collected TDS but could not deposit
within time before submission of the tax return), as amended by the Finance Act 2010

obviously, safeguarded the interest of a bonafide taxpayer who had made the deduction
as required and had paid the same to the revenue. The Hon’ble SC concluded that the
Assessee having failed to avail the benefit of such relaxation too, cannot raise a grievance
of alleged hardship.

Citation:
Shree Choudhary Transport Company vs. ITO [TS-370-SC-2020]

Our Comments:
The Hon’ble SC has upheld the view taken by the Hon’ble Court in earlier case of Palam
Gas Service v. CIT (cited supra). Further, considering the facts of the case, the Hon’ble SC
has held that the truck operators / owners were the ‘sub-contractors’ of the Assessee and
therefore, the provisions of section 194C are attracted. It would be important to note that
section 40(a)(ia), amended vide the Finance Act, 2014 (w.e.f. April 1, 2015), provides for
restricting a disallowance made under section 40(a)(ia) to 30%.

SC: Memorandum Of Family Settlement Does Not Require Registration In Certain
Circumstances
Facts and Issue:
The issue before the SC arose out of a suit filed by the predecessor of the appellants
against his real brothers for a declaration that he was the exclusive owner in respect of
certain land and other properties referred to in the Schedule. He asserted that there was
a family settlement with the intervention of respectable persons and family members,
where under his ownership and possession in respect of the suit land, including the
constructions thereon was accepted and acknowledged. Structures were erected by him
in his capacity as owner of the suit land. It was stated that in the year 1970, after the
purchase of suit land, some disputes arose between the brothers regarding the suit land
and in a family settlement arrived at then, it was clearly stated that the plaintiff would be
the owner of the suit property including constructions thereon and that the name of M
(original defendant No. 1) and S (original defendant No. 2) respectively would continue to
exist in the revenue record as owners to the extent of half share and the plaintiff would
have no objection in that regard due to the close relationship between the parties.
However, the defendants raised a dispute claiming half share in respect of which the
plaintiff was accepted and acknowledged to be the exclusive owner and as a result of
which it was decided to prepare a memorandum of family settlement incorporating the
terms already settled between the parties, as referred to above. The stated memorandum
was executed by all parties on 10.3.1988.
Thereafter however, the said defendants once again raised new issues to resile from the
family arrangement. As a result, the plaintiff filed a suit for declaration praying for a
decree that he was the owner in possession of the disputed land. An alternative plea was
also taken that since plaintiff was in possession of the whole suit property to the

knowledge of the defendants, openly and adversely for more than twelve years, he had
acquired ownership rights by way of adverse possession.
During the pendency of the suit, the plaintiff expired and, therefore, the appellants herein,
were brought on record being his legal heirs.
The Civil Judge ruled that the plaintiff was the owner in possession of certain portions of
the land with construction there upon. Both parties filed appeal before the District Judge.
The first appellate Court, allowed the appeal and modified the judgment and decree
passed by the trial Court. The first appellate Court declared the original plaintiff as owner
of the suit land along with construction thereon.
In the appeal there against before the High Court the learned single Judge answered the
substantial question of law in favour of the respondents in the original suit. The High Court
set aside the conclusion recorded by the first appellate Court and opined that the
document which, for the first time, created a right in favour of plaintiff in an immovable
property, in which he had no pre-existing right, would require registration, being the
mandate of law.

Contentions of the Appellants
In the appeal to the SC the appellants questioned the correctness of the view taken by the
High Court. Before the SC various pleadings were made on behalf of the appellant one of
which was that the subject document was merely a memorandum of family settlement
and not a document containing terms and recitals of the family settlement made
thereunder. It was also, on facts, sought to be demonstrated that the settlement had in fact
been acted upon. Further that, being a memorandum of family settlement, it was not
required to be registered and, in any case, the parties having acted upon the terms of the
said settlement to the prejudice of the other party, it was not open to them to resile from
the said arrangement. Thus, they were estopped from disowning the arrangement already
reached, acted upon and so recorded in the memorandum of family settlement.

Contentions of the Respondents
On the other hand, the respondent supported the order of the High Court that the family
settlement required to be registered since there was no pre-existing title in favour of the
plaintiff in respect of the suit property, as the same was purchased in the name of the
concerned defendant by way of a registered sale deed. The parties were not in possession
of Joint Hindu Family property as such and therefore, the question of partition of that
property did not arise. It was also pleaded that there was no family settlement in 1970, as
stated by the plaintiff and that the signature of the defendant No. 2 appearing in document
of family settlement was forged and fabricated.

Issue before the SC
The core issue involved in this appeal was whether the document of family settlement was
required to be registered as interest in immovable property worth more than Rs.100 was
transferred in favour of the plaintiff?

Observations and Ruling of the SC
The SC noted that the parties were closely related. Further, although the ownership of the
suit property recorded in Jamabandi was of concerned defendant, the plaintiff had
constructed 16 shops, samadhi of his wife – Gurcharan Kaur and a boundary wall on the
property and was in possession thereof. The possession of the plaintiff was held by the
trial court to be permissive possession. This finding of fact had not been disturbed by the
High Court. Based on the actions of the parties to the suit the SC concluded that there was
not only a univocal family arrangement between the parties, but it was even acted upon
by them without any exception. This factual position was not doubted by the High Court.
The SC noted that both the lower courts had held that the family settlement was in fact
executed. The first appellate Court held that this document did not require registration.

The SC concurred with the opinion of the first appellate Court that the parties had acted
upon the stated family settlement to the prejudice of the other party. The Court held that
being a case of a family settlement between the real brothers and having been acted upon
by them, it was not open to resile from the same. They were estopped from contending to
the contrary.
The SC reiterated the settled position that when, by virtue of a family settlement or
arrangement, members of a family, descending from a common ancestor or a near
relation, seek to sink their differences and disputes, settle and resolve their conflicting
claims or disputed titles once and for all in order to buy peace of mind and bring about
complete harmony and goodwill in the family, such arrangement ought to be governed by
a special equity peculiar to them and would be enforced, if honestly made. The object of
such arrangement is to protect the family from long drawn litigation or perpetual strives
which mar the unity and solidarity of the family and create hatred and bad blood between
the various members of the family,
The SC held that the subject document was a memorandum of a family settlement arrived
at in 1970 and also acted upon by the concerned parties. Resultantly, it was not required
to be registered and in any case, keeping in mind the settled legal position, the contesting
defendants were estopped from resiling from the stated arrangement in the subject
memorandum, which had recorded the settlement terms arrived at in the past and even
acted upon relating to all the existing or future disputes qua the subject property amongst
the (signatories) family members despite absence of antecedent title to the concerned
property.
The SC rejected the reliance placed by the HC on various decisions. It held that in the
present case, clause (v) of Section 17(2) of the Registration Act 1908 was attracted. The SC
held that the High Court had committed a manifest error in concluding that the
memorandum of settlement required registration.

Citation:
Ravinder Kaur Grewal & Ors [TS-394-SC-2020]

Our Comments:
The SC has castigated the HC for disposing the matter by a cryptic order and in a casual
manner and had misapplied the dictum in the decisions relied upon. These remarks do not
augur well for the high judiciary of the country. This ruling could also provide some
guidance on family settlements generally.

HC: Interest On loan To Be Allowed As Deduction Only If It Justifies Commercial
Expediency Test.
Facts & Issue:
The assessee, Hansa Estate (Pvt) Ltd., a company incorporated in India, was engaged in the
business of development of housing projects. It entered into a Joint Development
Agreement with its holding company, Tiruvengadam Investment Private Limited, for the
construction of a housing project, the development right of which was secured by the
holding company. Under the terms of the agreement the holding company was to
investment money of INR 11.25 Crore and assign the development right to the assessee
and the assessee was to do the construction work at its own cost. Further, under the terms
of the agreement the assessee had to repay the investment made by the holding company
along with 50% of the profit from the project, as a consideration, to the holding company.
The profit percentage was later re-negotiated wherein 75% of the profit from the project
was assigned to the holding company. The assessee had made an interest-free advance to
the holding company of INR 18.30 Crores during FY 2008-09. The assessee had also
borrowed funds from the market. While the assessee claimed interest on the borrowed
funds under section 36(1)(iii) of the IT Act, the Assessing Officer disallowed the interest on
the ground that the funds borrowed by the assessee were diverted for non-business
purposes and there was no commercial expediency in advancing funds to the holding
company.
The assessee’s primary argument was that the loan was advanced to the holding company
for acquiring the land on behalf of the assessee in respect of the Joint Development
Project and the same was very much for the business purpose. The revenue, on the other
hand, argued that the assessee had failed to discharge the onus of proving that the funds
were used only for the business purposes. The CIT(A) and the Tribunal rejected the

arguments of the assessee and decided the matter in favour of the revenue. Aggrieved by
the order of the tribunal, the assessee appealed before the High Court
Observations and Ruling of the High Court
Hon’ble High Court observed that the AO, in the facts of the case, did not accept the
fundamental argument of the assessee that the funds advanced to the holding company
were needed for the project under consideration. The AO had noted that the holding
company had no reason to take the loan from the assessee for the project under
consideration as the holding company was the investor in the project and it had borrowed
separately from banks for the project. The HC also observed that the AO and the appellate
authorities had recorded that the loan advanced to the holding company was not wholly
and exclusively for business purposes. The HC held that there was no perversity in the
factual findings of the AO and the lower appellate authorities and there was no question
of law involved in the matter to be adjudicated. Based on this, the HC adjudicated the
matter in favour of the revenue.
Citation
Hansa Estate (P) Ltd Vs. ACIT Vs T.C. Appeal No 399 of 2019
Our Comments
The ruling once again affirms the principle laid down by the Hon’ble SC in the case of M/s
S.A. Builders Vs. CIT () that allowability or otherwise of interest under section 36(1)(iii)
depends on the facts and circumstances of the case and demonstration of “commercial
expediency” of the expense is a fundamental feature for its allowability as deduction.

HC: Exemption Under Section 54F Allowed Even Though Assessee Did Not Make
Investment In New Property Or Invested In Capital Gain Account Scheme Within The
Due Date Of Filing The Tax Return Under Section 139(1)
Facts & Issues:
Smt. Umayal Annamalai (‘the assessee’), an individual filed a belated return of income for
AY 2005-06 (FY 2004-05) on March 17, 2006, declaring income from salary, income from
house property and interest income, totalling to Rs. 5,28,430. In the FY 2004-05, the
assessee had sold shares (being long term capital asset) and claimed exemption under
sections 54EC and 54F of the Act (by investing in specified bonds). The AO found that no
documentary evidence was submitted as a proof of investment in bonds and the value of
flat was not disclosed in the Balance sheet. Hence, the AO was of the view that the income
of the assessee has escaped assessment and therefore, initiated the re-opening
assessment proceedings. During the re-assessment proceedings, the assessee submitted
the documents for investments (i.e. bonds) and also produced the copy of sale agreement
(entered on December 13, 2006) and construction agreement of the flat purchased at
Bangalore. Since the due date of filing the return of income for AY 2005-06 was July 31,
2006, the AO held that net consideration was utilized after the due date of filing the return
and the same was also not invested in Capital Gains Scheme Account on or before the due
date of filing the return (i.e. July 31, 2006). Hence, the AO denied the exemption claimed
under section 54F of the Act.
The assessee filed an appeal before the Hon’ble CIT(A). The Hon’ble CIT(A) found that a
substantial part of sale consideration was utilized for acquisition of new asset within the
stipulated extended time. (i.e. the assessee had complied with the basic conditions under
section 54F(1) of the Act). Thus, the Hon’ble CIT(A) allowed the exemption. The Hon’ble
ITAT also upheld the order of the CIT(A).

Contentions of the Assessee:
The assessee submitted that it had made investment of Rs. 68,00,000 on or before the due
date of filing the belated return under section 139(4) (i.e. March 31, 2007) out of the total
sale consideration received of Rs. 81,63,440. The capital asset was sold on February 14,
2005, the agreement for new residential property was entered on December 13, 2006 and
possession was taken on December 15, 2007 (i.e. which is within three years from the date
of transfer of asset). None of these facts were disputed by the AO in the re-assessment
proceedings, except that the amount was not deposited in the Capital Gain Scheme
Account, 1988 on or before the due date of filing return under section 139(1).
Contentions of the Revenue:
The Hon’ble CIT(A) and ITAT erred in allowing the exemption and also failed to appreciate
that the assessee has utilized the net consideration after the due date of filing of return
under section 139(1). Further, the assessee should have constructed the new property
within three years from the date of transfer of the asset and the unutilized amount should
have been deposited under the Capital Gain Account Scheme on or before the due date of
return of income under section 139(1) i.e. July 31, 2006.
Observations & Ruling of the HC:
The Hon’ble HC observed that the contentions of the revenue were in respect of nondeposit of the net sale proceeds in the Capital Gain Account Scheme. It also considered
the fact that though the assessee has not invested in Capital Gain Account Scheme before
the due date as mentioned under section 139(1) of the Act, but had complied with the basic
conditions as provided under section 54F(1) by purchasing and construction of residential
property within three years from the date of transfer of original asset which is not disputed
in the re-assessment proceedings or in appellate proceedings.

The provisions of section 54F are beneficial provisions and are to be construed liberally in
the aspect of limitation of period. The Hon’ble CIT(A) relied on legal provisions, facts and
on judicial decisions of the Hon'ble High Court of Punjab & Haryana in the case of CIT vs.
Jagtar Singh Chawla ((2013) 215 Taxman 154), wherein it is held that the assessee is not
liable for payment of capital gains tax when substantial amount of sales consideration for
purchase of residential property was made before the extended period of limitation of
filing of return of income i.e. 139(4) of the Act. The reliance was also placed on the Hon'ble
ITAT in the case of Anil Kumar Arora vs. ITO ((2013) 37 CCH 221 (Mum)) and the Hon'ble
Gauhati High Court in the case of CIT vs. Rajesh Kumar Jalan reported in (286 ITR 274).
The Hon’ble HC upheld the order of the Hon’ble ITAT, considering the factual aspects,
genuineness and beneficial aspects of the provisions.
Citation:
CIT vs. Smt. Umayal Annamalai ((2020) 118 taxmann.com 80(Madras HC))
Our Comments:
The legislative intent behind enactment of section 54F was to promote and the purchase
/ construction of houses. This being beneficial provision, should be interpreted liberally.
As per section 54F(4), the unutilized amount of sale proceeds shall be deposited in the
Capital Gain Scheme Account, before furnishing the return of income not later than due
date under section 139(1).
However, readers may note that, as per section 54F(4), if the assessee utilizes the amount
for purchase or construction of new asset before furnishing the return of income under
section 139, then the exemption is allowed, if the investment is made within extended due
date of filing the return as given under section 139(4) and return is not furnished before
making such investment. This legal interpretation is applied in number of judicial
decisions.

HC: Filing Of Form 62 In Pursuance Of Rule 9C Read With Section 72A Not Mandatory In
The Given Case
Facts & Issue:
This appeal by the Revenue for AY 2006-07 pertained to an amalgamated company which
had claimed set off for brought forward losses of the amalgamating company pursuant to
the provisions of section 72A of the Income Tax Act 1961 (‘Act’). The claim was denied,
following an audit objection, because figures of achievement of production by the
amalgamated company were not available on record.
Rule 9C prescribed under section 72A(2)(b)(iii) of the Act provides, as one of the qualifying
conditions, that the amalgamated company, owning an industrial undertaking of the
amalgamating company by way of amalgamation, should achieve level of production of
at least fifty per cent of the installed capacity of the said undertaking, before the end of
four years from the date of amalgamation and continue to maintain the said minimum
level of production till the end of five years from the date of amalgamation.
Further, Form 62 prescribed by Rule 9C requires certification by the Principal Officer of the
assessee, duly verified by an ‘accountant’, the date and period during which 50% of the
installed capacity was achieved and whether the level of production had been maintained
in the subsequent years till the end of five years from the date of amalgamation.
Observations and Ruling of the HC
From order of the Tribunal the HC noted that AY 2006-07, was only the third assessment
year from the date of merger and the Tribunal had held that filing of Form 62 for this year
was not relevant because the mark of 50% could be achieved at any time point of time
within four years from the date of merger. The HC noted that though the exact date when
this 50% mark was achieved was not coming out from the orders for the year under appeal,
from the order of the CIT(A) for AY 2007-08 (next assessment year) it could be seen that

the amalgamated company had achieved 100% capacity utilization in the fourth year after
merger.
The HC held that filing of Form 62, for the third assessment year after the merger, was not
a mandatory condition or a condition precedent for availing benefit under section 72A.
The HC held that, at best, the condition of filing form 62 was directory and non-compliance
therewith would not disentitle the assessee to claim set off of unabsorbed losses of the
amalgamating company.
Citation:
Principal Commissioner of Income-tax v. Lotte India Corporation Ltd. ([2020] 118
taxmann.com 225 (Madras))
Our comments:
The ruling of the HC, that filing of Form 62 was directory and not mandatory, appears to
have been rendered in the context of the third assessment year from the date of merger,
since the time period to achieve the prescribed level of capacity utilization was before the
end of fourth year from the date of merger. But it is arguable that this ruling applies to all
the relevant assessment years and not necessarily the third and earlier assessment years,
in which, achievement of 50% capacity utilization was not a mandatory pre-condition.
After all, form 62 is a mere declaration of fulfillment of the mandatory condition. Belated
filing of such a declaration cannot undermine the achievement itself so long as the AO has
sufficient time and opportunity to examine the veracity thereof.

HC: Rental Income Earned From Leased Out Properties In Software Technology Park Is
Taxable As Business Income
Facts of the case:
Khivraj Motors (P.) Ltd. (‘Assessee’) had developed Software Technology Park (‘STP’) and
gave certain properties in the STP on lease to software companies. For the AYs 2010-11
and 2011-12, the Assessee claimed that the rental income derived from said properties
was taxable as business income and deduction under section 80IA was allowable on the
same. The AO was of the view that the rent is taxable under the head ‘Income from house
property’. The Chennai ITAT upheld the view taken by the Assessee. The Revenue preferred
an appeal before the Madras HC.
Observations and Ruling of the Madras HC:
The Madras HC accepted the tax position taken by the Assessee and held that the rental
income was taxable as business income. While coming to this conclusion, the HC relied
upon the judgment of the Madras Court in the case of PSTS Heavy Lift and Shift Ltd.
(decided on 30 January 2020), in Tax Case Appeal Nos.2193 to 2195 of 2008 & 979 of 2009,
wherein it was held as follows:

(i) The property was used as a business asset and the exclusive business of the assessee
company or firm was to earn income by way of rental or lease money and therefore,
rental income can be treated only as business income;

(ii) Where the lease rental is the main source of business of the assessee, which has its
business exclusively or substantially in the form of earning of the rentals only from
the business assets in the form of such landed properties, then, the more appropriate
head of income would be "Income from Business";

(iii) The amended definition under section 22, now defines the ‘income from house
property’; as the annual value of property, as determined under section 23 of the Act,
consisting of buildings or lands appurtenant thereto of which the assessee is the
owner, other than such portions of such property, as he may occupy for the purposes
of any business or profession carried on by him, the profits of which are chargeable to
income tax, shall be chargeable to Income-tax under the head ‘income from house
property’. Thus, even the amended definition intends to tax the notional income of the
self-occupied portion of the property to run assessee's own business therein as
business income. Therefore, the other rental income earned from letting out of the
property, which is the business of the Assessee itself, cannot be taxed as income from
house property.

(iv) Where the assessee carry on the business of earning the rental income, as per the
Memorandum of Associations only and there is no other business activity, the rental
income is taxable as business income.
The Madras HC observed that the Revenue has failed to establish with the help of any
relevant evidence, including the memorandum of association of the company or any other
relevant documents, that the development of STP was not the business activity of the
Assessee.
The Madras HC held that by no stretch of imagination, could a STP developed with the
special facilities and amenities for software companies, be described or believed to be a
property created for earning rental income as ‘income from house property’. The ITAT not
only relied upon an earlier decision of Madras HC in the case of CIT v. Elnet Technologies
Ltd. (2012) 213 Taxman 129 and the decision in the case of PSTS Heavy Lift and Shift Ltd.
(cited supra), but has clearly held that where the main business of the company is to earn
rental income as its business income, the income would be taxable under the head

"Income from business", entitling the Assessee to deduction of expenses and special
deduction under section 80IA.
Citation:
PCIT v. Khivraj Motors (P.) Ltd. (2020) 118 taxmann.com 224 (Madras)
Our Comments:
The Madras HC has rightly followed its earlier decision and taxed the rental income as
business income. The taxation of rental income has been always a matter of controversy
and it depends upon the facts of each taxpayer. This decision would be useful for the
upcoming appellate matters, wherein there are pending appeals of the taxpayers and the
Revenue Authorities, with similar facts.

HC: Upholds Validity Of Reassessment In the light of Provisions of Section 176
Facts & Issue:
The assessee was a company engaged in investment business and dealing in shares. The
assessee filed its return of income for the AY 2000-01 declaring loss of Rs. 78,42,605. The
return was processed under section 143(1) of the Act. Subsequently, on March 20, 2007, the
matter was reopened under section 147 of the Act. The assessee filed submissions on
various dates. The assessment was completed on December 31, 2007 and the
reassessment order was passed under section 143(3) read with section 147 of the Act.

Against the above reassessment order, the assessee preferred an appeal before the CIT(A).
The CIT(A) dismissed the appeal. The assessee and the revenue filed appeal before the
ITAT. The assessee for the first time raised a new ground before the ITAT stating that the
reassessment itself was bad in law and nullity, since the name of the assessee Company
was struck off from the Register of Companies and the said event was published in Official
Gazette on May 25, 2007 before the assessment order was passed. The ITAT permitted the
assessee to raise the ground as additional ground holding that it goes to the very root of
the matter. After considering the submissions made by the assessee, the ITAT remanded
the matter to the AO to investigate as to whether the assessee was in existence at the
relevant time.

Aggrieved, the revenue filed an appeal before the ITAT.

Observations & Ruling of the HC:


The HC upheld the validity of reassessment on the company whose name was struck
off from the Register of Companies subsequent to the initiation of reassessment
proceedings by referring to the provisions of Section 176 of the Act.



The HC observed inter alia that:


The notice under section 148 was issued to the company prior to its name struck
off from the register. The assessee had failed to communicate the fact to the AO
and the AO had no other source or means to come to know about its name having
been struck off from the register. The assessee continued to remain as an assessee
on the file of the Income-tax Department and the PAN number was valid and not
cancelled.



The reassessment of income was sought to be made by the AO for the year 200001 when the company was in existence.



The assessee fully cooperated in the reassessment proceedings and at no point of
time in the course of reassessment, the assessee informed the AO that its name had
been struck off from the Register of Companies.



The HC distinguished the Hon’ble SC decision in the case of Maruti Suzuki India Limited
reported in 416 ITR 613 by observing that in that case, the amalgamation of the
assessee company with Maruti Suzuki Limited was intimated to the AO and inspite of
such intimation the AO issued notice and passed assessment order in the name of the
non existent amalgamating company. Issuance of notice and passing of order of
assessment in the name of the non existent amalgamating company rendered the
assessment invalid.

However, in the extant case, the assessment was reopened for the year AY 2000-01 and
official notification of striking off of the name of the assessee company in the Gazette
came only subsequently on May 25, 2007, which in no manner impacted the
assessment of AY 2000-01.



The HC rejected the reasoning of the ITAT on the ground that if the assessee had failed
to raise the factual issue before the AO at the first instance and consciously
participated in the proceedings, ITAT could not have permitted the assessee to canvass
such factual issue before it for the first time.

Citation:
CIT vs. Tarachanthini Services Pvt. Ltd. [TS-397-HC-2020(Mad)]

Our Comments:
The Hon’ble HC has distinguished the decision of Honourable Supreme Court in Maruti
Suzuki Limited (416 ITR 613) by referring to the distinctive provisions of Section 170 vis-avis the provisions of Section 176 applicable to the extant case.
The provisions of section 170 which had come up for consideration before the Hon’ble SC
in the case of Maruti Suzuki Limited (supra) apply to a situation where there is succession
of business i.e. the business of the transferor company remains in existence and is
continued by the transferee company on its transfer in amalgamation. In such a situation,
the transferor company becomes liable to tax in respect of the income of the previous year
only upto the date of succession.

In case of discontinued business there is extinguishment or cessation of business
altogether and provisions of section 176 get attracted in such a case. Any person
discontinuing any business or profession is required to give notice of such discontinuance
within fifteen days thereof.

The significance of the enactment of section 176 is that they enable the Income-tax
Department to carry out accelerated assessment in its interest i.e. from the expiry of the
previous year for that assessment year upto the date of discontinuance even before the
expiry of the relevant previous year. This means the assessment is enabled to be made of

the income for broken period of the previous year or a completed year plus broken period
as the case may be. From the stand point of section 4 of the Act the said provisions of
section 176 make an exception to the general rule that a charge of tax is on the income of
the previous year and is to be made after the end of the year. The Hon’ble HC has given
due weightage to these distinguishing features of section 176 and upheld the
reassessment.

HC: Penalty Cannot Be levied In Absence Of Specific Charge In Standard-Printed Notice
Facts & Issue:
The assessee had sold a plot of land for Rs. 2.6 crores in AY 2005-06 and conveyance were
executed only upon receipt of the entire consideration. During the year under
consideration, the assessee had received the consideration only of Rs. 1.05 crores and
therefore offered to tax his share in the consideration received. During the assessment
proceedings, the assessee furnished the requisite information alongwith a copy of the sale
agreement to the respondent and after scrutinizing the same the AO had accepted the
capital gains arising on execution of the sale agreement as offered by assessee. The
assessee further offered to tax the consideration received in AY 2006-07 & AY 2007-08,
however the assessee had not received the final consideration and therefore conveyance
was not executed between the parties. However, during AY 2006-07 physical possession of
the said plot of land was forcibly taken over by the purchaser. During the reassessment,
the AO taxed the assessee’s share of capital gains arising on the entire sale consideration
of Rs.2.6 crores for the said AY 2005-06. The AO also levied the penalty under section
271(1)(c) against the assessee for furnishing inaccurate particulars as a result of the
default committed by the assessee in not offering the capital gains arising out of the entire
sale consideration in the AY 2005-06. The assessee preferred an appeal before the CIT(A)
and ITAT which was dismissed. Aggrieved, the assessee had preferred an appeal before
the HC.
Assessee’s Contention:
Assessee contended that even though after receipt of the reassessment notice if the
appellant had accepted assessibility of capital gains in Assessment Year 2005-06, it did not
imply or mean that the appellant had furnished inaccurate particulars of income or the
appellant had concealed particulars of income. The assessee also contended that the
agreement to sale did not constitute a “sale” under Section 2(47)(i) of the Act and,

therefore, the land could not be deemed to be transferred under the Act. Initiation of
penalty proceedings was done for one offence i.e. (for furnishing inaccurate particulars of
income) but levy of penalty was for another offence i.e. (concealment of income) which is
not permissible in law. Issuing a blank notice under Section 274 of the Act would lead to a
jurisdictional defect and reflected complete non-application of mind on the part of the
AO.
Observations & Ruling of the HC:
HC noted that that the Assessing Officer was required to indicate in the statutory notice
for which of the two limbs he proposed to impose the penalty and for this the notice had
to be appropriately marked. If in the printed format of the notice the inapplicable portion
was not struck off thus not indicating for which limb the penalty is proposed to be imposed,
it would lead to an inference as to non-application of mind, thus vitiating imposition of
penalty. HC observed that assessee had declared the full facts and the sale agreement at
the first instance; the full factual matrix or facts were before the Assessing Officer while
passing the assessment order. On the basis of this, HC held that the appellant had never
suppressed any material fact. However, claim based on such facts was found to be
inadmissible. HC held that it is trite that penalty could not be imposed for alleged breach
of one limb of Section 271(1)(c) of the Act while penalty proceedings were initiated for
breach of the other limb of Section 271(1)(c).

Citation:
Shri. Omprakash T. Mehta Vs. ITO [TS-419-HC-2020(BOM)]
Comments:
In CIT Vs Reliance Petroproducts Pvt. Ltd., 322 ITR 158 (SC), Supreme Court examined the
meaning of the word’s 'particulars' and 'inaccurate'. As per Law Lexicon, the word
'particulars' means 'detail or details; the details of a claim or the separate items of an
account'. Therefore, it was held that the word 'particulars' used in Section 271(1)(c) of the

Act would embrace the meaning of the details of the claim made. Referring to Webster's
Dictionary where the word 'inaccurate' has been defined as 'not accurate, not exact or
correct; not according to truth; erroneous; as an inaccurate statement, copy or transcript',
Supreme Court held that the two words i.e., 'inaccurate' and 'particulars' read in
conjunction must mean that the details supplied in the return are not accurate, not exact
or correct, not according to truth or erroneous. It was held that mere making of a claim
which is not sustainable in law by itself would not amount to furnishing inaccurate
particulars regarding the income of the assessee. Therefore, even though the assessee had
incorrectly applied the law, but that does not tantamount to furnishing of inaccurate
particulars. Otherwise in case of every return where the claim made is not accepted by the
Assessing Officer for any reason, the assessee will invite penalty under Section 271(1)(c) of
the Act which is clearly not the intendment of the Legislature.

HC: Inadvertent Claim Of The Assessee Subsequently Withdrawn Does Not Amount To
Furnishing Of Inaccurate Particulars Of Income And Not Liable for Penalty
Facts & Issue:
The assessee had claimed deduction under section 10B of the Act, as a 100% EOU, beyond
the eligible years, due to a confusion in the statement of the Union Finance Minister made
on the floor of Parliament, extending the Sunset clause for this exemption up to the year
2015.
During the assessment proceeding Assessing officer clarified the provisions of law to the
assessee. There upon the assessee withdrew the claim for the present as well as previous
assessment year. The Assessing Officer levied penalty under section 271(1)(c) of the Act.
On appeal the CIT(A) deleted the penalty which was also confirmed by the ITAT.
Being aggrieved the revenue filed an appeal before the HC.

Contentions of the Revenue:
Before the HC revenue contended that the assessee had deliberately claimed deduction
under section 10B of the Act beyond its eligibility with mala fide intention. The revenue
contended that, circular No. 1/2005 issued in the year 2005 itself, made it clear that the
claim of the 100% EOU would also expire after the balance period of their becoming 100%
EOU.
Contentions of the assessee:
Before the HC the assessee contended that there was a bona fide confusion in the mind of
the Assessee on account of the statement of the Union Finance Minister made on the floor
of Parliament, extending the Sunset clause up to 2015 in the case of 100% Export Oriented
Units.
Further the assessee contended that upon clarification from the assessing officer in the
light of CBDT circular of the year 2005 they had withdrawn the said claim not only for the

present but also for the earlier year. Hence there was no mala fide intention on the part
of the assessee. Further that no substantial question of law arose in the present appeal
filed by the Revenue and this Court could not restore the penalty under section 271(1)(c)
of the Act.
Observations and ruling of the HC:
The HC upheld the order of the Tribunal and held that no substantial question of law was
involved in this case. It held that imposition of penalty, always being a quasi-judicial
exercise at the discretion of the competent authorities, could not give rise to any
substantial question of law.

Citation:
PCIT V/s Core Carbons (P.) Ltd [2020] 118 taxmann.com 106 (Madras - HC)

Our Comments:
This is a benevolent decision. It is not as if the Revenue had no case. The wrong claim was
made on the basis of the confusion caused by the statement of the Minister of Finance on
the floor of the House. But then, the circular relied upon by the Department in 2005 seems
to have cleared the confusion soon thereafter which the assessee seems to have lost sight
of.

HC: In Order Not To Prejudice The Case Of The Assessee, HC Directed The AO To Pass
Fresh Orders And Not To Be Influenced By Any Observations Made By The Tribunal
Facts & Issue:
The assessee was in appeal before the ITAT. During the appellate proceedings ITAT had
remanded back the matter to dispose of afresh but with certain directions in connection
with exchange fluctuations to be treated as speculative loss or business loss. Since this
was not an open remand and which was therefore likely to prejudice the case of the
assessee, assessee filed an appeal before the HC.

Contentions of the assessee:
The assessee contended that, the ITAT had simply followed its direction given in its
decision in another case. It was not an open remand as the Tribunal had given certain
directions in the matter of tax treatment of Exchange Fluctuations which was likely to
prejudice the case of the Assessee.

Contentions of the Revenue:
Before the HC the revenue did not raise any objection on afresh consideration of the
matter.

Observations and ruling of the HC:
Upon perusing the submissions of the parties, the HC opined that there was no substantial
question of law in the present appeal which would require HC consideration or
pronouncement since the matter had only been remanded to the AO and directed the AO
to consider the matter afresh and to pass fresh order, uninfluenced by any observations
made by the ITAT.

Citation:
Capricorn Food Products India Ltd. V/s ACIT [2020] 118 taxmann.com 68 (Madras - HC)

Our Comments:
This case is relevant in the case of remands which are not open remands and any adverse
observations or directions of the Tribunal must be challenged before the HC either for
being quashed or for being ignored.

Exchange Of Shares Under Amalgamation Taxed As Business Profits, Where Shares Were
Held As Stock In Trade
Facts & Issue:
The respondent-assessee company was holding shares of Jindal Ferro Alloy Ltd. (“JFAL”).
Vide amalgamation scheme sanctioned under section 391-394 of the Companies Act, 1956,
JFAL got amalgamated with Jindal Strips Ltd. (“JSL”). Consequently, the assessee company
transferred its shareholding in JFAL in lieu of shares of JSL and claimed that the transaction
was exempt from capital gains tax under section 47(vii) of the Act. The AO adopting the
value of shares of JSL at the rate of Rs. 218 per share, calculated the profit on receipt of
shares of JSL under the scheme of amalgamation at Rs. 5,31,28,579/-, and taxed the same
as ‘business income’. Revenue contended that since the Respondent-assessee was holding
JFAL shares as stock-in-trade and not as capital asset, it was not entitled to exemption
under Section 47(vii) of the Act.
The ‘CIT(A)’ upheld the action of AO. ITAT, without recording a categorical finding as to
whether the shares qualified as ‘capital asset’ or ‘stock- in- trade’, allowed the appeal in
favour of the assessee, holding that no profit accrues when shares of the amalgamated
company are received in lieu of shares of amalgamating company.
Revenue filed an appeal before the HC with the question of law as to whether the ITAT
was correct in holding that, where the assessee gets shares of the Amalgamated Company
in lieu of shares of amalgamating company, no transfer takes place.
Contentions of the Revenue:
DR submitted that the matter be restored to the file of the ITAT with a direction to first
adjudicate the fundamental factual question that had been left undecided i.e. whether the
assessee was holding shares as capital asset or stock in trade.

DR, without prejudice to the above, submitted that the issue was squarely covered by the
decision of the SC in the case of CIT v. Mrs. Grace Collis and Ors. [2001] 248 ITR 323, wherein
it was held that receipt of shares of amalgamated company in lieu of shareholding in the
amalgamating company, constitutes a ‘transfer’. DR highlighted that the factual position
in the impugned case is similar to the facts of the case before the SC.
DR argued that that since the shares in question were stock-in-trade of the assessees,
exemption under Section 47(vii) was not available and thus the transaction was taxable.
DR further submitted that the difference between market value of the shares received by
the assessee and the book value of the shares had to be treated as income under section
28 of the Act.
Contentions of the Assessee:
AR argued that the preliminary objections of the Revenue was beyond the scope of the
appeal by contending that matter had to be sent back to the Tribunal, which is
impermissible in terms of Section 260A of the Act.
On merits, AR submitted that the assessee was an investment company. Shares in JFAL and
JSL were held as part of promoter holding representing controlling interest. AR also
furnished a non-disposal undertaking to financial institutions and lenders who had lent
money to the operating company.
AR also submitted that the said shares were held as investment in the books of account.
AR further highlighted the fact that irrespective of the shares being held as capital asset
or stock in trade, there was no taxable income in the hands of the assessee.
AR submitted that even if the said shares were said to be held as stock in trade, there can
be no notional income being brought to tax under section 28 of the Act. Only profit on
realisation of stock in trade by way of sale thereof could be brought to tax.

AR relied on the decision of the SC in the case of CIT v. Rasiklal Maneklal (HUF) [1989] 177
ITR 198 to argue the proposition that amalgamation did not amount to ‘exchange’.
AR, without prejudice to above arguments, submitted that the market value of the shares
should be Rs. 76 instead of Rs. 218 per share adopted by the AO. Further, once the price of
Rs. 76 per share is adopted, there would be business loss.
AR also relied CBDT Circular No. 6/2016 dated 29.02.2016 to hold that the shares held by
the assessee should be treated as capital asset.
Observations of the HC:
HC, at the outset, gave a clear finding that if the shares are held as capital asset, the
assessee would be entitled to the exemption provided under section 47 of the Act.
HC referred to the decision of the SC in the case of Rasiklal Maneklal (HUF), [1989] 177 ITR
198 (SC) and observed that an exchange involves the transfer of property by one person
to another and reciprocally the transfer of property by that other to the first person. It was
observed in the said decision of the SC that there was no transfer where there is receipt of
shares upon amalgamation in context of “exchange” or a “relinquishment” within the
meaning of Section 12B of the Income Tax Act, 1922.
HC thereafter referred to the later decision of the SC in the case of Commissioner of
Income-Tax v. Mrs. Grace Collis and Ors., [2001] 248 ITR 323 (SC), which was rendered in
context of the Income-tax Act, 1961. It was held that the said decision applied to the case
in hand. HC accordingly held that the observations of ITAT that there was no transfer in a
scheme of amalgamation, is flawed and unsustainable in so far as capital asset is
concerned.

HC then proceeded to adjudicate the question whether, if shares are held as stock in trade,
then amalgamation would result in income chargeable to tax under the head “profits and
gains from business or profession”.
While evaluating this position, HC held that the decision of the SC in the case of Orient
Trading Co. Ltd. v. CIT, (1997) 224 ITR 371 (SC) became relevant. The said case dealt with
the question as to whether the surrendering of shares in the first company in exchange for
the shares in the second company by the assessee could be regarded as realisation of the
security on the date of such surrender and exchange. It was held that the difference
between the book value of the shares of the first company and the market value of the
shares of the second company as on the date of such realisation would have to be treated
as profit earned by the assessee in that transaction.
HC also referred to the decision of the SC in the case of Hindustan Lever versus State of
Maharashtra, (2004) 9 SCC 438 and held that shares received on amalgamation could be
treated as transfer of shares of the amalgamating company.
HC finally held that shares exchanged in amalgamation, if held as stock in trade, would be
subject to tax under the head “profits and gains from business or profession”. The matter
was set aside to the file of the ITAT to determine factually whether the shares were held
as stock in trade or capital asset.
Citation:
CIT v. Nalwa Investment Ltd [TS-390-HC-2020(DEL)]
Our Comments:
The present decision of the HC deals with a very vital issue of taxation on exchange of
shares in amalgamation, if the shares of the amalgamating company were held as stock
in trade. Following a ruling of the SC, the HC has held that transaction would have to be

brought to tax under the head profits and gains from business or profession, if the same
were held as stock in trade. HC has answered the fundamental question as to whether
such exchange of shares is, substance over form, transfer of shares. Though, in the context
of amalgamation, it is excluded from the Chapter dealing with capital gains, however,
fundamentally, it as amounts to a transfer. Thus, in the absence of any exclusion provided
under the Chapter dealing with business profits, it would be taxed accordingly.

HC: Enhanced Disallowance Under Section 14A Justified, Where The Amount Of
Investments And Quantum Of Dividend Is High
Facts & Issue:
The assessee company had filed its return of income, which was subsequently revised
declaring total income of Rs. 202,56,55,520. The case of the assessee was selected for
scrutiny. Amongst other issues, the AO considered disallowance under section 14A of the
Act. The assessee held investments in shares and mutual funds to the tune of Rs.
1,32,39,84,480/- and earned a dividend income to the tune of Rs. 11,48,08,342/- from such
investments and claimed the entire amount as exempt. The assessee, on their own accord,
determined an amount of Rs. 1,44,000/- as expenditure incurred for earning the exempt
income, which it disallowed under Section 14A of the Act. The said disallowance was
mainly attributable to the salary cost for earning exempt income. The AO was not
convinced with the disallowance made by the assessee and had accordingly, disallowed
an amount of Rs. 52,72,554 holding that a portion of managerial remuneration and
directors' remuneration should also be attributed towards the dividend earning activity by
the assessee.
The CIT(A) and ITAT confirmed the findings of the AO. Aggrieved by the order of the lower
authorities, the assessee filed an appeal before the HC.
Contentions of the Assessee:
AR submitted that the satisfaction of the Assessing Officer has to be objectively arrived at
on the basis of the accounts and after considering all the relevant facts and circumstances.
AR further submitted that the method prescribed under Rule 8D of the Rules would be
applicable only when the claim made by the assessee, in respect of the expenditure, which

is relatable to the earning of income and which does not form part of the total income
under the Act, is found to be incorrect.
It was highlighted that what the Assessing Officer had done is guess work and he did not
record a conclusion as to why he was not satisfied with the disallowance offered by the
assessee.
Contentions of the Revenue:
DR contended that the satisfaction recorded by the AO had been confirmed by the CIT(A)
and therefore, there is no error in the decision-making process by the Assessing Officer or
the decision itself.
DR submitted that the AO had taken note of the volume of investments held by the
assessee and the amount of exempt income earned, basis which the Assessing Officer
came to the conclusion that managerial skill is required to maintain such a large
investment portfolio and that therefore the quantum of expenditure computed by the
assessee was not acceptable.
AO also examined the material placed before him and pointed out that the assessee
incurred routine expenditure to maintain its establishment and towards administration, a
portion of which could be attributed towards the activity of earning of dividend.
Observations of the HC:
HC noticed that the issuance of show cause notice calling upon the assessee to explain
pre-supposes a prima facie opinion formed by the Assessing Officer with regard to the
accounts of the assessee.
HC noticed that the assessee had, in its reply furnished details from the books of account
and other records relied upon by the assessee namely that (i) the assessee was not in the
business of investment in shares; (ii) more than 1/3rd assets of the assessee were in the

form of investments; and (iii) the total value of assets was Rs. 514,25,32,150/-, from which,
the investments were to the tune of Rs. 132,39,84,480/-.
HC appreciated the conclusion of the AO that a portion of the managerial remuneration
and directors' remuneration should also be attributed towards dividend earning activity
by the assessee. Thus, the Assessing Officer had recorded his satisfaction having regard to
the accounts of the assessee.
HC noted that the correctness of the stand taken by the assessee was independently tested
by the CIT(A) and ITAT, in the light of the various judicial precedents. ITAT noted that the
salary cost mentioned in the tabulated statement was only an approximation without any
scientific basis.
HC held that the AO had rightly followed the procedure under Section 14A(2) of the Act
and only thereafter, recorded his dis-satisfaction on the correctness of the claim made by
the assessee and having regard to the accounts of the assessee, proceeded to follow the
procedure under Rule 8D.
Citation:
FLSmidth (P.) Ltd. v. Deputy Commissioner of Income-tax [[2020] 118 taxmann.com 272
(Madras)]
Our Comments:
The present decision of the HC indicates that in cases where the judgment of the AO and
recording satisfaction for inadequate disallowance under section 14A of the Act by the
assessee is established reasonably, the same would justify the disallowance made in the
assessment order. It appears that the AO did not invoke Rule 8D and proceeded to make
disallowance extending the stance of the Assessee.

HC: HC Stays Payment of Equalization Levy Pending Determination Of Mastercard's PE
Status
Facts and Issues:
This was a case of a Writ Petition filed by the Assessee seeking stay on payment of
Equalization levy under section 165A and 166A of the Finance Act 2016 as amended by
Finance Act 2020 during the pendency of the writ petition. Equalization levy is payable by
entities that do not have a PE in India. It was the case of the petitioner that it did not have
a PE in India and accordingly was liable to pay only Equalization levy.

However, in the case of the appellant, the Authority for Advance Ruling by its order dated
June 6 2018 had held that the appellant had multiple permanent establishments in India
and consequently, the sum received by the applicant from its customer banks located in
India were liable to tax in India. On that basis the Income Tax Department had been
collecting entire tax from the applicant.
Contentions of the Assessee
The appellant contended that it was not liable to tax in India as its core business was
carried outside India and none of the activities which were carried out in India that
resulted in the establishment of a permanent establishment (“PE”) nor could the payment
received by it be characterized as Royalty. Thus, the appellant was of the view that it
should be subjected only to Equalization levy as it did not have any PE in India.
The appellant submitted that in the event it succeeded in the writ petition it may be
subjected to penalty for non-payment of Equalization Levy for the period of pendency of
the writ petition. It further persuaded the Court to hold that if it did not have a PE in India,
then it would be eligible to receive a refund of income tax along with statutory interest. At

the same time, it would be liable to pay Equalization Levy with statutory interest for the
period of delay in payment of Equalization Levy.
Contentions of the Revenue
The Revenue was of the view that the assessee was not liable to pay Equalization levy as
the assessee had a Permanent Establishment (PE) in India and the subject income could
be attributed to the PE. Thus, the income was to be subjected to normal income tax as per
the Income Tax Act, 1961.
The Revenue drew attention of the Hon'ble Court to the fact that, while the petitioner had
paid taxes by way of TDS or advance tax, it had not admitted any income in its return of
income. Once the writ petition filed before this Hon'ble Court was decided, consequential
action under the Income-tax Act. 1961 or the under the Equalization Levy provisions
contained in Finance Act, 2016 (as amended by the Finance Act, 2020) would be taken, as
mandated by law. Hence, there was no cause of action at this stage which could lead to
any grievance necessitating this petition.
Observations & Ruling of the High Court The High Court held that the revenue be bound by its statement that, “…Once the writ
petition filed before this Hon'ble court is decided, the consequential action under the
Income-tax Act. 1961 or the under the Equalization Levy provisions contained in the
Finance Act, 2016 (as amended by the Finance Act, 2020) shall be taken as mandated by
the law. Hence, there is no cause of action at this stage which could lead to any grievance
necessitating this application.”
The Court was of the view that when the writ application attains finality, statutory
consequential actions would come into play and thus granted stay on payment of
Equalization Levy.

Citation
MASTERCARD ASIA PACIFIC PTE. LTD. [TS-411-HC-2020(DEL)]
Comments
When income is attributable to a Permanent Establishment in India, Equalization Levy
cannot be imposed and the subject income is chargeable to tax under the normal income
tax provisions. In this case the question whether a PE existed or not was itself the subject
matter of dispute. Pending resolution of this dispute, the issue of payment of Equalization
levy could not have been disposed of. Only thereafter it could be decided whether the
assessee was liable to income tax or Equalization levy. Thus, granting stay on payment of
Equalization levy, till the outcome of the writ petition, was the most appropriate course of
action open before the Court. All consequences could follow thereafter.

