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House Features
Business or house property income leaves plenty of room for controversy
Sections 56 to 59 deal with “Income from other sources”, the
residuary head of income. This invokes only when an item of
income cannot legitimately be brought to tax under any of the
other head of income.<br /><br />The principle, indicated
above, now firmly established, was first laid down by the Privy
Council in CIT v. Basantrai Takhat Singh 1 ITR 197,201 (PC) and
later reiterated by the Supreme Court in Nalinikant Ambalal
Mody v. Narayan Row 61 ITR 428 (SC) and CIT v. Govinda
Choudhury 203 ITR 881 (SC). Moreover, even though the principle itself is unexceptionable, its
practical application leaves plenty of room for controversy. This is because whether, a receipt is
incidental to the earning of income under another head- such as business, or house property- is often
debatable.->

Can the difference in the fair market value of equity shares and the amount paid by
the shareholder be taxed in the hands of the shareholder?
One of the generally practices adopted by the companies to
fund their business activities is to issue shares, either in the form
of equity shares or hybrid shares (like, convertible preference
shares, convertible debentures, etc.). In such cases, the tax
aspect that requires consideration is whether the draconian
deeming provisions of section 56(2)(x) of the Act, can have any
adverse implications for the shareholder. In fact, this provision
could have implications for right issues, wherein the companies
tend to issue the equity shares at a price less than the fair market value and the question arises is
whether the difference in the fair market value and the amount paid by the shareholder can be taxed
in the hands of the shareholder. In this article, we have captured the implications under these deeming
provisions. ->

Market Updates and Analysis
The SC has re-confirmed the position that issuance of
notice u/s 143(2) of the Act is mandatory before
completion of assessment and stated the position that
failure to issue a notice u/s 143(2) is a defect that
cannot be cured u/s 292BB of the Act. Although, the
said provision of Section 292BB had been at rescue for
the department to alleviate the procedural defect, it is
not applicable in the present scenario.
What was pertinent to be noted was that the SC differentiated between situations where
service of a notice was defective and cases where notices u/s 143(2) were never issued by
the Department. ->

The HC reinforces the principle that the CIT(A) cannot enhance
the income beyond the matters arising out of the assessment
order or the records submitted during the assessment
proceedings
The HC reinforces the principle that the CIT(A) cannot enhance
the income beyond the matters arising out of the assessment
order or the records submitted during the assessment
proceedings. ->

When does the order of the HC prevail in a MAT credit issue on
the account of a demerger->
This ruling by the ITAT clarifies on the position of the
department with respect to deemed taxation of notional rent
under the head ‘income from house property’->
In a recent judgment, the Bangalore ITAT deleted the penalty
levied by the AO on account of acceptance of the appeal by the
High Court implying that the issue itself was debatable->
While making claim of a particular expenses, a person should keep proper documentary evidence to
justify the nature of expense incurred->
The question whether the expatriate employee at the stage of contributions is having a vested right
in such benefits of the scheme should ultimately be decided on the basis of the overall terms of the
relevant social security/ pension scheme and on the basis of facts of each case->

Circumspection is required to be exercised at the time of issuing shares and securities for a hefty
premium in the light of the General Anti Avoidance Rule (GAAR)->
MAT provisions are applicable to SEZ-units from AY 2012-13 onwards->
Payment made for purchase of coal imported from the non-resident suppliers do not attract tax
deduction at source->
Fees for Technical Services include support services provided by one entity to other and accordingly
becomes taxable in India->
Foreign Tax Credit can be availed to the extent of doubly taxed Income only->
The ITAT bases its decision on the time-tested application of the functional test - what role does the
asset play in the business conducted by the assessee->
A mere statement that the shares were held as ‘benamidar’ does not hold that the income arising
therefrom should be transferred to the beneficial owner unless the guidelines laid down by the SC are
applied and adhered to->

E - Assessment Scheme 2019 made effective by the Government->
No monetary limits for penny stock related appeals by the
department->
TDS on cash transactions – exemptions to certain payees or class of
payees->
The CBDT notifies higher rates of depreciation in respect of specified
class of motor cars, motor buses, motor lorries and motor taxis to the
auto sector->
The CBDT issues further clarifications on issues relating to the filing of Forms ITR 5, ITR 6 and ITR 7->
The time limit for disposing applications seeking belated filing of audit report of AY 2018-19, has been
extended from 30-09-2019 to 31-03-2020->
The company opting for the lower tax regime, would not be entitled to the benefit of set off of brought
forward additional depreciation and MAT credit for the year for which the option has been exercised>

CLARIFICATION ON TAXATION LAWS (AMENDMENT) ORDINANCE, 2019
Circular No. 29/2019 [F.No. 142/20/2019-TPL], Dated 2-10-2019
To quell the debate generated by the Taxation Laws (Amendment) Ordinance, 2019
promulgated by the President of India on September 20, 2019, its evident that the company
opting for the lower tax regime of the new s 115BAA, would not be entitled to the benefit of
set off of brought forward additional depreciation and brought forward MAT credit for the
year for which the option has been exercised and for any subsequent year. Accordingly, such
companies will have to exhaust such claims and then move to the lower tax regime under the
new section, unless they wish to forgo the same.

Contributors: Viral Shah / HPM
A mere statement that the shares were held as ‘benamidar’ does not hold that the income
arising therefrom should be transferred to the beneficial owner unless the guidelines laid
down by the SC are applied and adhered to
Facts & Issue:
While the judgment discusses multiple issues involving elaborate discussion on facts, we have
analysed below two key issues dealt with in the said judgment and the facts in relation to the
same.
Shri Ramesh C. Garg, chairman and MD of K. S. Oils Ltd., had purchased the shares of K. S. Oils
Ltd through 8 AOPs (assessee entities) in 2005. A search action took place at the K. S. Oil group
companies, wherein the statement of members of the AOP and of Shri R. C. Garg were also
recorded. It was mentioned by the members of the AOPs, in the statements recorded, that
the aforesaid investments and subsequent sale of shares, through AOPs, were carried out by
Shri R. C. Garg and that the shares in question were paper companies/AOPs i.e. dummy
entities. The main source of funding to acquire and invest in the shares through the AOPs was
Shri. R. C. Garg. Such facts were owned up and accepted by Shri R. C. Garg vide affidavits filed
before various authorities.
Assessments on various AOPs, being the assessee entities, were conducted u/s 153A of the
Act for AY 2006-07 to 2009-10. While framing the assessments, the AO denied the benefit of
exemption u/s 10(38) of the Act and a protective assessment was made in respect of the
source of investment in the shares and the dividend received therefrom, as additions were to
be made in the hands of Shri R. C. Garg.
Separately, an application was filed before the ITSC by K. S. Oil Ltd and Shri R. C. Garg. The
Application filed was admitted by the ITSC and an order was passed u/s 245D(4) of the Act
accepting additional income at Rs. 8,49,92,154 as against an income of Rs. 2876.84 crores
proposed by the Revenue department. It was further noticed that the Writ Petition filed
against the order passed by ITSC was dismissed by the HC.
Based on the above order of the ITSC, the CIT(A) deleted the additions made in the hands of
the AOPs wherein, amongst others, dividend income was taxed by the AO on a protective
basis. With respect to the exemption u/s 10(38) of the Act in respect of capital gains, it was
held by the CIT(A) that the same would qualify for the exemption in the hands of the assessee
AOPs. The CIT(A), while granting relief to the assessee, had mainly relied upon the order of
the ITSC wherein it was held that investment in K. S. Oils Limited, by the AOPs, was mainly
through the funds sourced by Shri R. C. Garg. Aggrieved by the order of the CIT(A), Revenue
had filed an appeal before the ITAT.
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Contentions of the Assessee:
The AR relied upon the order of the ITSC passed in the case of Shri R. C. Garg and K. S. Oils
Ltd. and contended that the said order had attained finality and was binding in view of the
provisions of section 245(1) r. w. s. 245-I of the Act.
The AR contended that Shri R. C. Garg was the benami owner of the shares which fact was
accepted by the department and thus, the long-term capital gains should not be assessed in
the hands of the assessee AOPs.
Contentions of the Revenue:
The DR contended that the order of the ITSC in the case of Shri R. C. Garg and K. S. Oils Limited
could not be relied upon in the present proceedings before the ITAT.
As regards the taxability of the capital gains arising on the sale of shares, the DR also
contended that the assessee AOPs were floated for insider trading of the shares, which was
illegal and impermissible under the law and such insider trading had further led to the steep
hike in the price of the shares.
Further, it was argued that such long-term capital gain could not be transferred to any third
person, without prior transfer of shares as such a transfer, contravenes the law i.e. shares
that were acquired with an intention of insider trading are not permissible under Companies
Law and SEBI.
In connection with the taxability of dividend arising from such shares, it was contended that
the dividend is payable to a registered owner of the shares and there is no concept of
beneficial ownership in the Act to tax dividend in the hands of the beneficial owner.
Observations & Ruling of the ITAT:
ITAT made reference to the provisions relating to the charge of capital gains. According to the
ITAT, for the purpose of getting the benefit of exemption u/s 10(38) of the Act, the following
conditions need to be fulfilled:
a) The capital asset must have been held by the assessee in terms of law:
b) There should have been a transfer or sale of the capital asset in terms of s 2(47) of the
Act;
c) The assessee must have paid STT on the transfer of such shares.
ITAT observed that, in the present case, the shares were neither held by Shri R. C. Garg nor
were they sold by Shri R. C. Garg. Thus, the said capital gains could not be exempted in the
hands of Shri R. C. Garg. It was further held that even the assessee AOPs were not eligible for
exemption u/s 10(38) of the Act as there was a 2prohibition under the Companies Law and
under SEBI rules for purchase and trading in the shares.
ITAT also referred to the provisions of the Benami Transaction Act, 1988 (Benami Law) and
the guidelines laid down by the SC in the case of Mangathai Ammal to determine whether a
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particular transaction is benami or not, which was not examined by the AO. Basis the
provisions of section 2 and 4 of the Benami Law, it was observed by the ITAT that the
properties held by the assessee could not be recovered or claimed back by the alleged owner.
ITAT thus observed that the assessee is not entitled to transfer the capital gains to Shri R. C.
Garg.
ITAT also observed that the order of the ITSC is not binding on the assessees as they were not
applicants to the ITSC proceedings. Further, even the AO of the assessees were not part of
the ITSC proceedings. Thus, the ITSC order, in the facts of this case, was not binding on the
assessee, the AO and the Tribunal.
Having said that, the ITAT set aside the issue to the file of the CIT(A), for fresh adjudication
based on the SC decision in the case of Mangathai Ammal and the provisions of the Benami
Law.
Separately, the ITAT also brought on record the fact for the consumption of CBDT and PCCIT
that the ITSC had passed the order ignoring the objection of the Revenue that the alleged
exempt income of LTCG and dividend could not be added to the exempt income of the Shri R.
C. Garg. ITAT accordingly mentioned that the order of ITSC may be placed before the CBDT
and PCCIT for taking steps in accordance with the Law.
Citation:
ACIT v. Shyam Sunder and Manish Taori and others [TS-484-ITAT-2019(AGR)]
Our Comments:
The present decision of the ITAT is on the most deliberated issue in connection wiith benami
properties so held by assesses to avail tax and other benefits, which was in contravention with
the prevailing laws.
Courts have generally denied exemption where the transaction is arranged mainly to evade
taxes. ITAT, in the present case, had further denied the exemption where shares held are not
in accordance with the law in force. This decision would thus be an important point of
reference dealing with the issue that the assets may not be held to evade taxes but the
transaction was in contravention to other Laws in force.
Further, the ITAT has also confirmed the settled proposition of law that the order of ITSC is
not binding on parties who were not part of ITSC proceedings.
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Back to Basics
Income from other sources- Introduction
Sections 56 to 59 deal with “Income from other sources”, the residuary head of income. This
invokes only when an item of income cannot legitimately be brought to tax under any of the
other head of income.
Section 56(1)
The principle, indicated above, now firmly established, was first laid down by the Privy Council
in CIT v. Basantrai Takhat Singh 1 ITR 197,201 (PC) and later reiterated by the Supreme Court in
NalinikantAmbalal Mody v. Narayan Row 61 ITR 428 (SC) and CIT v. Govinda Choudhury 203 ITR
881 (SC). Moreover, even though the principle itself is unexceptionable, its practical application
leaves plenty of room for controversy. This is because whether, a receipt is incidental to the
earning of income under another head- such as business, or house property- is often debatable.
Over the decades the courts have held that the following incomes are taxable under this
residuary head of income:
•

•

•

While income accruing for employment is taxable under the head ‘’salaries”, an income
from holding an office, not tantamount to employment, is taxable under this head u/s
56(1) [ CIT v. Ramji Das 202 ITR 129]. Thus,when a director whois not an employee and
earns a commission for the sale of a branch office [ Mudd v. Collins 9 TC 297] of his
company; or for underwriting its shares [Lyons v. Cowcher [ 10 TC 438 ] it is taxable
under this provision.
Likewise, interest on securities, loans, deposits, current account or under a decree is taxable u/s 56(1)[CIT v. Tuticorin Alkali 227 ITR172(SC); CIT v.Coromandel Cements 234
ITR 412(SC )]. This is equally true of interest earned on surpluses invested in short term
deposits and securities [ Totgar’s Cooperative Sale Society Ltd. V. ITO 322 ITR 283(SC)],
from investments before commencement of the business [ India Comnet International
v. ITO 304 ITR 322 (Mad)]. or on unpaid purchase consideration [ CIT v. Bhavani Kavur
252 ITR 619( )], unless the interest receipts in question have an intimate nexus with
carrying on of business{ [CIT v. Paramount Premises 190 ITR TR 259 ( Bom ), CIT v.
South India Shipping 216 ITR 651(Mad )]. Where a view to the effect that interest
receipts on deposits have arisen from business has been taken in one year, on the
same set of facts, a different view cannot be taken in a subsequent year [ CIT v. Dalmia
Promoters Developers P. Ltd. 281 ITR 346 (Del )]
There are cases where interest income is not brought to tax under s.56(1), but
specifically as business income; as for example, in the case interest arising from money

lending { CIT v. Eastman Industries327 ITR 29 ], from unutilized funds borrowed for
purposes of business [CIT v. Varun Shipping Co. Ltd 334 ITR 263 ( Bom)], from share
application money lying with the bank [ CIT v. Neha Proteins Ltd. 306 ITR 102 (Raj)
wherein it was held that this receipt is not taxable u/s56(1)or from inter- corporate
deposits, made from funds earmarked for purchase of machinery [CIT v. Indo Swiss
Jewels Ltd. 284 ITR 389 (Bom)].
In short the broad principle applied by the courts appears to be that interest income
arising incidentally from the carrying on of business would be taxable as business
income; otherwise, it would be taxable as income from other sources.
•

•

•

S.22 brings to tax, in the hands of an owner of house property, only the annual value of
such property. It does not cover a plethora of other income which the assessee can earn
by way of other kinds of rentals e.g. income from vacant land [ BE Properties v.CIT 201
ITR 810 ] , mining rents and royalties [ Kamakshya v. CIT 11 ITR 513(PC))], other kinds of
property incomes emanating from marketing rights, fisheries, rights of ferry or moorings
{ Rajendra v. CIT 5 ITR 111(
)], hoardings on buildings, when not part of the latter [
Mukherjee Estate v. CIT 244 ITR 1( Cal )], service charges other than rent collected from
tenants [Tarapore v. CIT 259 ITR 389 (Mad ) and rentals from a sub-lease[Goopu v. CIT
4 ITC146 ].
As a residuary head, s 56(1) brings to tax a whole host of miscellaneous incomes which
cannot be brought to tax under any of the other heads, for instance,fees received by a
professional as a university examiner[ Gour v.CIT 3 ITC 350 ], examination and
enrolment fees received by a Bar Council [CIT V. Bar Council 11 ITR 1 but see
s.10(10(23A)], income received by an Ayurvedic physician from a drama troupe
maintained by him [Varier v. CIT 8 ITR 628 ], amounts received by a person who is not a
professional writer from a newspaper for sale of serial rights to a story [ Hobbs v.
Hussey 11 ITR 48 Suppl ] etc.
Annuities: s.56(1) covers all manner of annuities, other than those received from the
employer which are taxed under the head “salaries.” The provision would thus cover
annuities received under an insurance policy, a contract, a will, a trust or a settlement
[Gopal Saran v.CIT 3 ITR 237 (Bom)]. Incomes received by a beneficiary under a trust [
Abdul Hameed v. CIT 156 ITR 230 (All)]or periodic allowance payable under a legal
obligation, custom, usage, contract, court order or other binding obligation is taxable
under this provision [ Amrit Kunwar v. CIT 14 ITR 561 (All )], but an allowance given by a
father to his son voluntarily would not be covered under this provision, because it is not
at all in the nature of income [ Amrit Kunwar v. CIT 14 ITR 561 ( All ) ].

Amounts paid in excess by the trustees to the beneficiary can be recovered by the
former from the latter, but the latter cannot be taxed on the excess amount received by
him [ Havelock v. Grant 27 TC 363]. Where however the trustees pay the amount of tax
due from the beneficiary, the latter is taxed on the income received by him after
grossing up the amount of tax due from him [ Michelham v.IR 15 TC 737].
S.56(2) (i)- Dividends
Prior to the enactment of the Finance Act of 1997, all dividends were brought to tax u/s
56(2)(1). This provision specifically covers dividends even though they could as well be brought
to tax us56(1)(i).
The legal position underwent a radical change by the Finance Act of 1997and later the Finance
Act of 2004. Now dividends, which fall within the scheme of taxation envisaged u/s 115-O and
are subject to the dividend distribution tax, are specifically exempt u/s 10(34). S.111-BBDA
specifically denies this exemption to those shareholders of domestic companies who receive
dividends in excess of Rs 10 lakhs; this class of assessees is now taxed on such dividend income
at 10%. S.111-BBDA is a somewhat anomalous provision in that it sanctions triple taxation of
the same income- once as corporate tax, then as dividend distribution tax and yet again as
dividend when the latter is received by the individual concerned.
S. 56(2) (i-a) to (i-d)
S. 56(2) ( i-a) deals with repayment of annuity deposits. This provision which brings to tax
income indicated in s.2(24) (viii) is no longer of significance since the latter provision was
removed from the statute book w.e.f. 1st April, 1988.
S. 56(2) (i-b) brings to tax winnings from racing, card games, other games, lotteries, crossword
puzzles, betting, gambling etc .U/s115-BB, these are taxed at a flat rate of 30%. Since these
provisions do not affect many assessees, they are not discussed in detail.
S.56(2) (i-d) deals with interest on securities. Formerly,this income was taxed under a separate
head by the same nomenclature. Now they form part of the assessee’s income from other
sources, if they are not brought to tax as the assessee’s income from business. If books of
account are maintained on cash basis, interest on such securities is brought to tax on receipt
basis; on the other hand if the accounts are based on the mercantile system of accounting,
they are taxed on an accrual basis. Suffice it to add that generally speaking interest on
government securities can neither be said to be received or be receivable, except on
maturity.

It may however be noted that interest on a number government securities is exempt u/s
10(15).
S.56(2)(ii) and(iii)
Income from hire of plant and machinery with, or without the building, in which it is housed
would be taxed under s. 56(2)(ii) or (iii), if it is not taxable under the head “business.” If it is
taxable as business income, the assessee would be entitled to all the deductions which he is
allowed in respect of any other business income. On the other hand, if it is taxable as income
from other sources, he can only claim such expenditure which has a direct nexus to the
earning of such income. In other words, u/s 57(iii) it should be wholly and exclusively laid out
for the purpose of earning such income. This is, of course, in addition to current repairs,
insurance and depreciation. Income of the lessor from a hire purchase agreement relating to
plant and machinery typically falls within the scope of this provision [ Tara Singh v.CIT 47 ITR
756(MP.
S.56(2) (vii to x)
When a person receives a sum of money or property without consideration or less than
adequate consideration on or after 1st October 2009, he is liable to be taxed on the same as
income from other sources, unless he falls within one of the exceptions. The scope of these
provisions was extended with regard to amounts/property received on or after 1 st April, 2017.
The current scheme can be classified into three categories as follows:
•
•

•

Category 1- Sums of money- Aggregate of all amounts taken in excess of Rs
50,000 are brought to tax in the year of receipt
Category 2- Immovable property taken without consideration/ from the
assessment year 2014-15, less than adequate consideration- Aggregate of the
excess of the stamp duty valuation of each property above Rs 50000 is brought
to tax in the year of receipt. But if the stamp duty valuation does not exceed
105% of the actual consideration, the excess of the former over the latter is to
be ignored (this concession applies from the assessment year 2019-20 onwards).
Category 3- Movable property taken without consideration/ less than adequate
consideration - Aggregate of the market value of all the properties taken
together in excess of Rs 50,000 are brought to tax in the year of receipt.

(Movable property is for the purposes of this provision to be valued in accordance with rules
11 and 11A.
The scheme envisaged u/s 56(2) (vii to x) provides for the following exceptions involving
money/property received:

•
•
•
•
•
•
•
•

•

from a relative
by way of will or inheritance
on occasion of marriage
as a gift mortis causa
from a local authority
from a trust, foundation, university, hospital, education institution u/s
10(23C)(iv to via)
from a charitable trust registered u/s 12A/12AA
by way of certain transactions not regarded as transfers u/s 47- namely,
shares received at the time of business re-organization of a cooperative
bank; or, at the time of demerger or amalgamation of a company.
also with effect from 1-4-17, partition of an HUF, transfers effected to and
from a 100% subsidiary to its holding company or vice versa,
amalgamation/demerger of a foreign company etc., etc.

For the purposes of this provision, gifts from certain close relatives, are exempt from being
included as income from other sources. If A is the assessee concerned, gifts from the following
relatives of A would be covered by this provision:
•
•
•
•
•
•

Spouse of A
Brother/sister of A
Brother/sister of the spouse of A
Brother/sister of father/mother of A
Lineal descendant/ascendant of A
Lineal descendant/ascendant of the spouse of A

Relatives indicated above also include a group of relatives- such as an HUF- falling in any of the
categories indicated above [Vineetkumar Raghavji Bhat Bhalodia v. ITO 46 SOT 97 ].
Conclusion
This concludes the first part of our analysis of s.56. In the next issue of Knowledgeware, we
shall be dealing with the remaining provisions of this head of income.

Receipt of shares with valuation benefits– Taxability under Deeming Provisions
One of the generally practices adopted by the companies to fund their business activities is
to issue shares, either in the form of equity shares or hybrid shares (like, convertible
preference shares, convertible debentures, etc.). In such cases, the tax aspect that requires
consideration is whether the draconian deeming provisions of section 56(2)(x) of the Act, can
have any adverse implications for the shareholder. Infact, this provision could have
implications for right issues, wherein the companies tend to issue the equity shares at a price
less than the fair market value and the question arises is whether the difference in the fair
market value and the amount paid by the shareholder can be taxed in the hands of the
shareholder. In this article, we have captured the implications under these deeming
provisions.
1. Section 56(2)(x) – Legal provisions
Section 56(2)(x), inserted by the Finance Act, 2017, with effect from April 1, 2017 (i.e.
assessment year 2017-18) provides that where any person receives any property (which
includes shares & securities) without consideration or for a consideration, which is less than
the fair market value, then the difference between the fair market value and the amount of
consideration paid would be deemed to be the income of the receiver1 and the same shall be
taxed under the head ‘income from other sources’.
Rule 11UA of the Income Tax Rules, 1962 (‘IT Rules’) provides for the methodology of
computing the fair market value (‘FMV’) of shares and securities. The methodology has been
provided separately for(i)
quoted shares / securities;
(ii)
unquoted equity shares; and
(iii)
unquoted shares and securities other than (ii).
In case if the difference (as stated above) is taxed as deemed income, then the FMV would be
considered as the cost of acquisition2 of such shares / securities, while computing the capital
gains on sale of such shares/ securities at a later point in time.
2. Legislative history & Purpose of introduction
The legislative history of section 56(2)(x) can be traced to section 56(2)(viia) of the Act, which
was introduced by the Finance Act, 2010 and applicable from June 1, 2010. The provisions of
section 56(2)(x) runs on somewhat similar lines of section 56(2)(viia) of the Act. Section
56(2)(viia) of the Act was applicable to a firm or a closely held company, which received shares
1
2

Section 2(24)(xviia)
Section 49(4)
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of another closely held company by paying consideration, which is less than the fair market
value (whose computation methodology was also provided under Rule 11UA of the IT Rules).

The Memorandum explaining the provisions of the Finance Bill, 2010, explains the reason and
objective behind the introduction of section 56(2)(viia) in the following terms:
“These are anti-abuse provisions which are currently applicable only if an individual or an HUF
is the recipient. Therefore, transfer of shares of a company to a firm or a company, instead of
an individual or an HUF, without consideration or at a price lower than the fair market value
does not attract the anti-abuse provision.
In order to prevent the practice of transferring unlisted shares at price much below their fair
market value, it is proposed to amend section 56 to also include within its ambit transaction
undertaken in shares of a company (not being a company in which the public are substantially
interested) either for inadequate consideration or without consideration where the recipient
is a firm or a company (not being a company in which the public are substantially interested).”
3. Applicability of deeming provisions to issuance of shares
3.1. On a plain and literal interpretation of the words ‘receives from any person or persons’
in section 56(2)(x) / 56(2)(viia) indicates that the taxability arises in case of ‘receipt’ of
shares by any mode and not on ‘transfer’ of shares.
However, on analysing of the above mentioned memorandum, it is amply clear that the
legislative intent of introduction of section 56(2)(viia) was to prevent the practice of
transferring of unlisted shares at prices below their FMV. The expression ‘transfer’ has
altogether different connotation and meaning than the expression ‘issuance’ and as
such the provisions of said section 56(2)(viia) were meant to be applicable in cases of
receipt of shares by a closely held company or a firm on subsequent transfer of unlisted
shares after their initial issuance by the issuing company. Further, there is no ‘transfer’,
when shares come into existence only on their allotment3. In other words, the provision
cannot be applied by the tax department to a non-existing property (i.e. shares). Thus,
based on the purposive interpretation, it can be contended that these provisions should
not be applied in case of issuance of shares. Unfortunately, this argument has not been

3

Apex Court in the case of Khoday Distilleries v. CIT and Anr (2008) 307 ITR 312 has held that the shares come into
existence only on their allotment
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accepted by the Mumbai Tribunal in the case of Sudhir Menon, HUF vs. ACIT4 and the
Tribunal has held that the provisions of section 56(2)(vii)5 also applies to issuance of
equity shares.
3.2. The Central Board of Direct Taxes (‘CBDT’) vide Circular No. 10/2018 dated December
31, 2018, clarified that the provisions of section 56(2)(viia) of the Act, being anti-abuse
provisions shall not be applicable in cases of receipt of shares by the specified company
or firm as a result of fresh issuance of shares, including by way of bonus shares, rights
shares and preference shares or transactions of similar nature by the specified
company.
However, on reconsideration, it was observed by the CBDT that the matter relating to
interpretation of the term ‘receives’ used in section 56(2)(viia) of the Act is pending
before the judicial forums and stakeholders have sought clarifications on other similar
provisions in section 56 of the Act. Accordingly, with the idea of issuing a fresh
comprehensive circular on the subject, the said CBDT Circular no. 10/2018 was
withdrawn by the CBDT, vide Circular no. 02/2019 dated January 4, 2019. While
withdrawing the Circular no. 10/2018, it was also clarified that the said Circular shall be
considered to have never been issued.
Subsequently, it was clarified by the CBDT vide its Circular no. 3/2019 dated January 21,
2019 that the view, taken in Circular No. 10/2018 (subsequently withdrawn by Circular
no. 02/2019) that section 56(2)(viia) of the Act would not apply to fresh issuance of
shares, would not be a correct approach, as it could be subject to abuse and would be
contrary to the express provisions and the legislative intent of section 56(2)(viia) or
similar provisions contained in section 56(2) of the Act. Accordingly, it was further
clarified that any view expressed by the Board in Circular No. 10/2018 shall be
considered to have never been expressed and, the said circular shall not be taken into
account by any Income-tax authority in any proceedings under the Act.
It would be noted that the CBDT has rightly provided the clarification in its Circular dated
December 31, 2018, which is in harmony with the legislative intention and the term
‘transfer’ has altogether different connotation when compared with the ‘issuance’.
3.3. Applicability to ‘rights issue’

4
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45 taxmann.com 176 (rendered on March 12, 2014). This case was dealing with taxability in case of right issues. Based
on the facts, the Tribunal held that the provisions do not apply to rights issue. We note that the tax department has
preferred a further appeal before the Bombay High Court and it is pending.
Section 56(2)(vii) is applicable to individuals & HUFs and it runs on somewhat similar lines of section 56(2)(viia) /
56(2)(x).
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In case of rights issue, companies tend to issue the equity shares at a price less than the fair
market value. In such cases, the existing shareholders receive the equity shares at a price less
than the fair market value and therefore the applicability of section 56(2)(x) of the Act needs
consideration.
In case of rights issue, generally, gain arising to the shareholder pursuant to the receipt of
rights equity shares shall be offset by fall in the value of the existing equity shares and
therefore, there is no additional benefit, which is received by the existing equity shareholder.
This is on the basis that new equity share partakes a part of the value of the existing share,
which is only on the basis of the underlying assets on the company’s books. In other words,
the excess of face value gets apportioned over two equity shares as against one earlier, which
is already the existing shareholder’s property. Accordingly, it can be said that the provisions
of section 56(2)(x) should not be attracted.
This proposition has been accepted by the Mumbai Tribunal in the case of Sudhir Menon, HUF
(cited supra), wherein it has been held that as long as there is no disproportionate allotment,
i.e. shares are allotted pro-rata to the shareholders, based on their existing holdings, there is
no scope for any property being received by them on the said allotment of shares and there
is only an apportionment of the value of their existing holding over a large number of shares.
Accordingly, the provisions of section 56(2)(vii), though per se applicable to the transaction,
but not shall not be attracted in the facts of case.
This decision has been subsequently followed in the case of ACIT v. Subodh Menon6, wherein
considering the facts of the case, the Mumbai Tribunal held that section 56(2)(vii) do not apply
to bonafide business transaction and in this case, the shareholding of the taxpayer in the
Company declined after the rights issue. Accordingly, the Mumbai Tribunal held that issue of
shares lesser than the proportionate entitlement of the shareholder does not constitute
disproportionate allotment of shares to attract the provisions of section 56(2)(vii) of the Act.
Subsequently, the Visakhapatnam Tribunal in the case of Kumar Pappu Singh vs. DCIT, has
held that in case if the shareholder receives more than the shares entitled under the rights
issue, the provisions of section 56(2)(vii) are attracted. However, in this case, the other
shareholders, who had not subscribed to the rights issue were falling under the definition of
the term ‘relatives’ as provided in section 56(2)(vii)7 of the Act and therefore, the Tribunal
held that the provisions of section 56(2)(vii) are not attracted.
Additionally, it is well settled legal proposition that under the provisions of the Act, only the
real income can be taxed and not the hypothetical income. In case the wealth of the taxpayer
6

(2019) 103 Taxmann.com 15 (Mumbai Tribunal)

7

Please note that the specified property transfers between ‘relatives’ (whose definition has been provided)
will not attract the provisions of section 56(2)(vii) of the Act
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has not increased due to the rights issuance, the deeming provisions should not be applied.
Although, this deemed income is specifically included in the definition of income, given in
section 2(24) of the Act, such deeming income is in the nature of hypothetical income, which
should not have been taxed.
Another aspect that requires consideration is the cost of acquisition of such right shares. In
case, the provisions of section 56(2)(x) are attracted, then in view of section 46(4), the FMV
would be considered as the cost of acquisition of such equity shares. However, it would be
important to note that as per section 55(2)(aa)(iii) of the Act, whereby by virtue of holding
shares, the taxpayer is entitled to additional financial asset (in this case, the right shares),
then cost of acquisition of such additional right shares, shall be the amount actually paid for
acquiring them. Thus, it would be noted that two sections are providing different tax
treatment for the same nature of transaction. Further, by introducing the provisions of
section 49(4), the provisions of section 55(2)(aa)(iii) of the Act are becoming redundant, which
would have never been the intention of the legislature.
3.4. Applicability to ‘bonus shares’
In this case, the bonus shares represent capitalisation of profits by the issuing company and
does not result in any increase or decrease in the wealth of the shareholder. As a shareholder,
his percentage in the total equity shares of the company remained constant before and after
the issue of the bonus shares. Further, when bonus shares are received, it is not something
which has been received free or for a lesser than fair market value. It can be said that a
consideration has flown out from the shareholder of the equity shares, may be unknown to
him, which is reflected in the depression in the intrinsic value of the original equity shares
held by him. Thus, bonus shares can never be considered as received without consideration
or for inadequate consideration, calling for application of section 56(2)(x) of the Act. This view
is also supported by the decision of Mumbai Tribunal in the case of Sudhir Menon, HUF (cited
supra), Bangalore Tribunal in the case of DCIT vs. Rajan Pai8 and Delhi Tribunal in the case of
DCIT vs. Mamta Bhandari9.
3.5. Conclusion
It would be observed that the applicability of section 56(2)(viia) / section 56(2)(x) of the Act
on the issuance of shares has been a controversial issue and the tax department has been
taking an aggressive position that the provisions of these sections also applies to issuance of
equity shares / rights shares. Hence, it could involve prolonged litigation with the tax
authorities. It is practically suggested that the shareholder should determine the FMV as per
Rule 11UA from the chartered accountant / merchant banker and make appropriate
disclosures in the tax return / tax audit report, so as to mitigate the penalty exposure.
8
9

(2017) 82 Taxmann.com 347
(2019) 108 Taxmann.com 207
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Nikita Goyal / R D Onkar

Grants Treaty benefit to Cyprus-entity as 'beneficial owner'; Cites OECD 2017 Model
Convention
Facts & Issue:
The assessee is incorporated under the laws of Cyprus. The objective was to undertake
business activities of an investment holding company. As at March 31, 2012, the assessee had
capital base of equity share capital of USD 7,200 and debt capital of USD 21,500,000 in the
form of unsecured interest-free shareholder loan from its immediate shareholder. It held a
valid TRC.
The assessee applied for 5000 CCDs in ‘A’, an Indian company each having face value of Rs.
10 at a premium of Rs. 1,99,990 per CCD for an aggregate consideration of Rs. 100 crores
carrying coupon of 15%. The premium was determined based on a valuation report following
DCF method. The application for CCD was made on own account of the assessee. Even after
the investment was made, the appellant continued to have a cash balance of USD 1,354,761
available.
For the A.Y. 2013-14 the appellant offered the interest income of Rs. 15.16 crores to tax @
10% under India-Cyprus Double Tax Avoidance Treaty. The revenue taxed the entire amount
of interest @ 40% on the grounds that the appellant is not the beneficial owner of the interest.
Contention of the Revenue:
The revenue contended that the assessee failed to prove that it has the beneficial ownership
of the interest income earned from CCD. As per the revenue, the appellant didn’t have domain
and control over the interest income. The appellant was considered as a conduit company for
passage of funds between its holding company and ‘A’ Ltd. It was highlighted that the holding
company had transferred money to assessee and the same was used within a week’s time for
investment in CCD and hence, prima facie it was evident thatthe assessee was not the
beneficial owner of the interest income.
Contentions of the assessee:
The assessee contended that the AO had relied on certain assumptions and presumptions.
There was no evidence to prove that the assessee acted on behalf of its holding company.
The AO disregarded all the facts furnished by the assessee to demonstrate its independence.
The burden to prove otherwise was with the revenue. The assessee had the board of directors
with requisite expertise and knowledge to take informed business decisions. All the important
commercial decisions were made at assessee’s office in Cyprus which proves that commercial
operations were carried on by assessee and it was not a conduit company.
On the contention of the department that the CCD were subscribed at 70% premium, the
assessee had clarified that the premium was based on valuation report obtained. Discounted
Cash Flow Method was used for valuation.
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Relying on circular no. 789 dated April 13, 2000, it was argued that since the assessee had a
valid TRC, it was sufficient evidence for accepting the status of residence as well as beneficial
ownership for applying treaty provisions.
Observations & Ruling of the ITAT:
The ITAT held that merely because a portion of interest free shareholder funds and share
capital is used for investments, it would not affect the beneficial ownership of the assessee.
The foreign exchange risk was borne by the assessee (since the instrument was denominated
in INR). The Honourable ITAT referred to the definition of ‘beneficial owner’ from para 10.2.
of the OECD Commentary (2017) on Article 11 (Interest) of the ‘Model Tax Convention’ which
is reproduced below:
“Where the recipient of interest does have the right to use and enjoy the
interest unconstrained by a contractual or legal obligation to pass on the
payment received to another person, the recipient is the ‘beneficial owner’
of that interest”.
The ITAT decided the matter in favour of the assessee inter alia giving findings that
(i)
(ii)
(iii)

the assessee had exclusive possession and the right to use and enjoy the interest
income
the assessee was not required to seek approval or obtain consent from any entity
to invest in A or to utilize the interest income received at its own discretion and
the assessee was free to utilize the interest income received at its sole and
absolute discretion, unconstrained by any contractual, legal or economic
arrangements with any other third party.

Citation:
Golden Bella Holdings Ltd [TS-523-ITAT-2019(Mum)]
Our Comments:
The decision of Honourable Tribunal has turned on peculiar facts of the case which is relating
to the A.Y. 2013-14. Circumspection is required to be exercised at the time of issuing shares
and securities for a hefty premium in the light of the General Anti Avoidance Rule (GAAR)
Chapter X-A and provisions of Section 56 (2) (vii)/ (viib)/(x) of the Income Tax Act, 1961
recently introduced in the statute.
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E- ASSESSMENT SCHEME 2019
Notification No. S.O. 3264(E) [No. 61/2019 (F.No. 370149/154/2019-TPL)], Dated 12-9-2019
The Central Government has notified the E-assessment Scheme, 2019 and made it effective
from 12-9-2019 being the date of its publication. The assessment under this Scheme shall be
made in respect of such territorial area, or persons or class of persons, or incomes or class of
incomes, or cases or class of cases, as may be specified by the Board. For the purpose of this
Scheme, e-assessment would be conducted electronically in an 'e-Proceeding' facility,
through the assessee's registered account in the designated portal. The Scheme contains a
provision dealing with the procedure for e-assessment, penalty for non-compliance,
authentication of electronic records, powers of the Principal Chief Commissioner or the
Principal Director General, in charge of the National e-assessment Centre, to specify the
format, mode, procedure and processes.
The assessee will not be required to appear before any authority, either in person or through
an authorized representative, in connection with any proceedings under this Scheme.
Vide press release dated 07-10-2019, it is evident that, pursuant to this Scheme, 58322 cases
have been selected for scrutiny for AY 2018-19, notices for which are available on registered
e-filing accounts/email id.

Shweta Mahadik

Fees for Technical Services include support services provided by one entity to other and
accordingly becomes taxable in India
In a recent judgment, the Delhi ITAT decided that amount received by foreign entity on
account of allocation of cost incurred for support services qualifies as Fees for Technical
Services (FTS) u/s 9(1)(vii) of the Act as well as Article 12 of India-USA DTAA.
Facts & Issue:
The assessee company i.e. H. J. Heinz Company, USA was a leading manufacturer of food
products. During the year under consideration, the assessee had received payment from its
Indian affiliate i.e Heinz India, as a reimbursement of cost allocated for support services
provided by it in the area of supply chain, Human resources, strategic planning and marketing
etc. As per pre-agreed terms within the Heinz Group, the assessee had charged for the
support services on cost to cost basis. The AO treated the receipt as FTS and taxed the same.
The DRP upheld the AO’s order.
Being aggrieved the assessee filed an appeal before the Hon’ble ITAT.
Contentions of the Assessee:
The AR contended that the receipt from Heinz India constitutes pure reimbursement of
expenses and were not in the nature of FTS and therefore would not be taxable in India. The
assessee had charged the said amount on pre-agreed allocation keys and without any markup thereon and hence, would not constitute income in the hands of the assessee.
Further, the AR contended that, in the present case, the assessee neither made available any
technical knowledge or skills nor had it transferred any technical plan, design etc. to the Indian
affiliate. Therefore, the same should not be considered as FTS.
The AR also argued that the services provided by the assessee under Service Agreement (SA)
was not ancillary and subsidiary to the Technology Transfer and License Agreement (TTLA)
entered into within the Group. The assessee also contended that the same could not be
treated as Royalty as well, since the services provided by the assessee would not amount to
transfer of rights for use of any intellectual property.
Contentions of the Revenue:
Before the ITAT, the Revenue contended that the assessee had focused only on para 4(b) of
Article 12 which is narrower than para 4(a) which excludes services that did not make
technology available. In the present case, services provided under the service agreement
were ancillary and subsidiary to the original agreement i.e TTLA entered between the
assessee and the Indian affiliate. As per the said TTLA, the assessee had licensed certain knowhow, technology and ongoing technical assistance in connection with manufacturing,
distribution marketing etc. and had charged royalty on the basis of quantum of sales. Hence,
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any service in order to enhance sales, maximisation of profit etc. was as a result of TTLA only,
therefore taxable as FTS in India.
Observations & Ruling of the ITAT:
The ITAT held that the payment received by the assessee towards cost allocated for support
services provided during the year answered the description of Technical services under the
Act as well as under the India-USA DTAA.
The ITAT held that, in this case, reimbursement necessitated rendering of services by the
assessee, which have been duly availed by the Indian tax payer. (The implication is that this is
not a case of pure reimbursement but of consideration being paid for services rendered by
the assessee). On the concept of ‘make available’, ITAT held that when the recipient receives
services in the shape of technical knowledge, experience, skill etc., then then services could
be said to make available to the recipient, said technical knowledge etc. The ITAT held that
the said criteria were met in the present case having regard to the nature and duration of the
contract. The ITAT accordingly held that amount received by the assessee was taxable as FTS
in India.
Citation:
H. J. Heinz Company [TS-505-ITAT-2019(DEL)]
Our Comments:
It is generally a settled position that reimbursement of costs does not result in income in the
hands of the recipient. The Tribunal, on perusal of the contract between the parties, formed
an opinion that this reimbursement was akin to consideration for services rendered since the
contract specifically provided for rendition of specific services by the assessee to group
affiliates. This decision appears to be contrary to the decisions of the Pune & Kolkata Benches
of the Tribunal in the case of Sandvik Australia Pty. Ltd and Outotec Oyj respectively. This
decision is a warning to tax payers who seek to escape tax in India by pleading the
reimbursement theory. While pure reimbursement of costs/expenses would still escape
taxation in India, consideration for specific services, disguised as reimbursement of cost of
those services, cannot so escape.
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Foreign Tax Credit can be availed to the extent of doubly taxed Income only
In a recent judgment, the Pune ITAT rejected the claim for full foreign tax credit paid by the
assessee and restricted the same to the extent of tax on the doubly taxed income which was
included in the income computed u/s 115JB.
Facts & Issue:
The assessee company i.e. iGate Global Solutions Limited, a subsidiary of iGate Incorporated,
USA was engaged in the business of information technology applications, solutions and
services including client/server hosting and development. The assessee was having its
branches situated in five countries, namely, Netherland, France, US, UK, and Belgium. The
assessment was completed by applying provisions of sec. 115JB since the tax liability under
the said provisions was more than that under the normal provisions.
The AO allowed foreign tax credit only to the extent of tax payable u/s 115JB on the doubly
taxed income. CIT (A) upheld the AO’s order.
Being aggrieved, the assessee filed an appeal before the Hon’ble ITAT.
Contentions of the Assessee:
Before the ITAT the assessee contended that, its foreign branches constituted Permanent
Establishment (PE) in respective countries and paid taxes on their income in those countries.
The assessee, being a resident in India, its global income though its branches, became taxable
in India. Since the profit of branches got doubly taxed, the assessee should get full credit for
taxes paid abroad against the amount of taxes payable in India.
Contentions of the Revenue:
Before the ITAT, the revenue contended that, the assessee had paid taxes under the
provisions of sec 115JB and has hence paid tax in India only at the rate of 10% as against taxes
paid abroad which were in the range of 10-40% rates. Therefore, according to revenue,
foreign tax credit should be allowed proportionately, restricting it to the tax actually paid on
the amount of doubly taxed income.
Ruling & Observations of the ITAT:
The ITAT held that the assessee, being resident of India, was liable to pay tax in India on its
global income, including the income earned by its overseas branches. Since the assessee was
subject to MAT provisions u/s 115 JB of the Act, it held that the AO was right in restricting the
tax credit with reference to the foreign income that was doubly taxed u/s 115JB. In reaching
this conclusion the ITAT considered the language of sec. 90(1)(a)(i), which provides for relief
to be allowed only in respect of doubly taxed income. Accordingly, the Tribunal rejected the
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claim made by the assessee for full amount of foreign taxes paid and restricted the same to
tax on doubly taxed income. Further, the Tribunal also held that the rate at which credit was
to be allowed was the rate of tax chargeable under sec. 115JB of the Act or the rate at which
tax was paid by the assessee in the foreign country, which ever was lower.
Citation:
iGate Global Solutions Ltd V/s ACIT [TS-499-ITAT-2019(PUN)]
Our Comments:
This decision interprets the issue of extent of foreign tax credit in a situation where the Indian
tax payer pays tax u/s 115JB. Credit is to be calculated in respect of foreign income forming
part of book profits calculated u/s 115JB and further, the rate at which the said income has
suffered tax in India would be rate of tax prescribed in s 115JB; this rate should then be
compared with the rate at which such foreign income has suffered tax abroad.

Hetal Vora

ITAT allows c/f and set-off of MAT credit in the demerged entity, pursuant to the HC
sanctioned demerger
Facts & Issue:
TCS E-services International Ltd “the assessee company” runs an Information Technology
enabled services (IT/ITES) business, a Business process Outsourcing Services (‘BPO’) for its
customers in the banking, financial services and insurance space. Pursuant to the order of the
Bombay HC, the SEZ units of the assessee company located at Chennai, Gurgaon and Kolkata
were demerged into TCS Ltd with effect from 01/04/2013 (during AY 2014-15) and the
balance operations continued to be carried out by the assessee.
The assessee company filed its return of income for AY 2014-15 declaring total income under
normal provisions of the Act and claimed the set-off of MAT credit u/s 115JAA of the Act.
During the assessment proceedings, the AO called for unit-wise break up of MAT credit
available for set-off and did not allow the c/f and set-off of MAT credit pertaining to the SEZ
units.
The CIT(A) allowed the claim of MAT credit to be set-off and c/f to the assessee company after
noting the fact that while sanctioning the demerger scheme, the Bombay HC has clarified that
all the taxes paid / payable before the appointed date shall be on account of assessee
company and those paid / payable after the appointed date will be to the account of TCS Ltd.
Aggrieved by the order of CIT(A), the revenue filed an appeal before ITAT.
Contentions of the Assessee:
The assessee company supported the order of the CIT(A) and further submitted that MAT
credit is available to a person, who has paid MAT tax in the earlier financial years. The assessee
company placed its reliance on jurisdictional HC judgement in case of Sadanand S. Varde vs
State of Maharashtra 247 ITR 607 wherein it is held that once the scheme of arrangement is
approved by the Hon’ble High Court, the scheme gets a statutory recognition and any scheme
sanctioned by High Court would apply as law. The assessee company also placed its reliance
on DCIT vs. Brandon & Co. (P) Ltd. in ITA No. 1972/Mum/2017, where the Tribunal after
considering relevant provisions of the Act, held that MAT credit is available to the entity,
which has paid excess tax under MAT over the tax payable under the normal provision of the
Act. Thus, the MAT credit is of the assessee itself and not the resulting company.
Observations & Ruling of the Tribunal:
Mumbai ITAT upheld the order of CIT(A) and directed the AO to allow carry forward and setoff of MAT credit to the assessee company. ITAT observed that MAT credit was available on
account of excess payment of tax in the earlier years “is as is that of the assessee itself and
not of the demerged company”. Further, the ITAT referred to the order of the Bombay HC
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sanctioning demerger and held that even though no specific provision is provided in the Act
w.r.t. carry forward and set off of MAT credit, in respect of a demerger, however in view of
specific directions in the order, the MAT credit available to the assessee company prior to the
appointed date needs to be allowed, even though the same has arisen on account of SEZ units.
Citation:
TCS E-Serve International Limited [TS-516-ITAT-2019(Mum)]
Our Comments:
Section 115JAA provides for carry forward and set-off of MAT paid by the assessee on the
book profits as calculated u/s 115JB of the Act. Nowhere under the Act, it has been stated as
to how the MAT credit can be claimed on account of demerger. There are certain judgements,
wherein it is held that MAT credit and other tax benefits shall be allowable on a pro-rata basis
between the demerged and resulting company post the demergeri. However, if the set-off
and c/f of MAT credit impact or TDS and advance tax is clearly stated in the scheme of
arrangement and if the HC approves the same, then in such cases, the order of HC would
prevail, since there are no specific provisions under the Act.
i

I.T.A Nos. 2241 & 2516/Ahd/2011

NO MONETARY LIMITS FOR PENNY STOCK RELATED APPEALS BY THE DEPARTMENT
Office Memorandum F.No. 279/Misc./M-93/2018-LTJ(Pt.), Dated 16-9-2019
The CBDT enhanced the monetary tax effect limits for filing of appeals before the ITAT/HC
and SLPs/appeals before Supreme Court. It has been further clarified that the monetary limits
fixed for filing appeals before ITAT/HC and SLPs/appeals before Supreme Court shall not apply
in case of assessees claiming bogus LTCG/STCL through penny stocks and appeals/SLPs in such
cases shall be filed on merits.

Oil Wells constructed and set up by the assessee are new industrial undertakings eligible
for deduction under Section 80IB/80IC of the Income Tax Act
Facts & Issue
The assessee owns a business of production of crude oil and natural gas from its self-procured
forty-three oil wells.. The oil wells started commercial production between 1.04.1993 to
31.03.2004 in respect of all forty-three oil wells. For the assessment years 2003-04, the
assessee based its claim as an allowable deduction under Section 80IB of the Act. For the
subsequent assessment years viz. 2005-06 and 2006-07 the assessee claimed such deduction
under Section 80IC of the Act. Such deduction was claimed in respect of eachOil Well that was
constructed by the assessee and subsequently the capital employed in respect of each such
oil well was separately accounted for in addition to the expenditure incurred in respect of oil
wells including salaries given to the employees that were also separately accounted for by the
assessee. The assessee submitted the audit report in Form No.10CCB along with the
computation of profit and loss with regard to each oil well (forming part of the audit report)
in the course of hearing.
The AO disallowed such claim under Section 80IB and also under Section 80IC for the
respective years inter alia, on the following grounds.
A) The assessee’s oil wells for which the claim is made, are not a new industrial undertaking
or enterprise; though there is no dispute that the oil wells constitute a plant.
B) As per Sub Rule (2) of Rule 18BBB of the Income Tax Rules, a separate report is to be
furnished by an undertaking or enterprise claiming deduction under Section 80IC and also
as per Sub-Rule (2) of Rule 18BBB separate Books of Accounts should be maintained in
respect of all these wells as each oil well is a distinct entity but no such separate Books of
Accounts have been maintained by the assessee in respect of these oil wells;
C) According to the provisions of clause (ii) of sub-section (4) of Section 80IC an undertaking
should not be formed by the transfer to a new business of machinery or plant previously
used for any purpose. The assessee has used common assets like Drilling Rig, Genuineness
Set and other common movable assets.
d) Separate Audit report in Form 10CCB has not been submitted for each well alon gwith the
return of income.
In the first appeal the CIT A allowed the deduction claimed by the assessee.
Aggrieved by the order of CITA the Revenue went in second appeal before Honourable
Gauhati Tribunal.

Revenue raised additional grounds before the Honourable Tribunal objecting to the relief
granted in the first appeal despite being failure on the part of the assessee to file its auditor’s
report in Form 10CCB of the IT Rules along with Return of Income and also not having raised
the said relief claim in the return of income.
From the assesse’s side additional ground was raised pleading for grant of deduction for
assessment years 2007-08 to 2010-11 u/s 80IB(9) of the Act; in place of its earlier claim for
deduction u/s 80IC(2)(b) declined by the lower authorities and in view of the direction of CIT
A that the assessee ought to have raised its claim u/s 80 IB(9).
Contentions of the Assessee:
The assessee contended before the Tribunal as follows• The question, as to whether an oil well is an undertaking for the purpose of Section
80IC of the Act is to be considered first. An undertaking is not defined under the Act.
In AIR 1960 SC 610 at page 616, para 17, the Supreme Court pointed out that it has to
decide what are the attributes, the presence of which, make an activity an undertaking
within the meaning of Section 2(i) of the Industrial Dispute Act. Honourable Apex
Court observed that as a working principle it may be stated that an activity
systematically or habitually undertaken for the production or distribution of goods or
for rendering of material service to the community at large or a part of such
community with the help of the employee is an undertaking.
According to Webster Dictionary the word ‘undertaking’ means anything undertaken,
any business, work or project to which one engages in or attempts, an enterprise etc.
In the case of Textile Corporation Ltd. Vs. CIT reported in 107 ITR 195, the question
asked was what constitutes a new industrial undertaking which is eligible for
deduction under Section 15C of the Income Tax Act, 1922 (corresponding provision is
80J and 84).
Honourable Supreme Court laid down following tests in the said case as followsa. Investment of substantial fresh capital in the industrial undertaking set up;
b. Employment of requisite labour therein;
c. Manufacture or production of articles in the said undertaking;
d. Earning of profits clearly attributable to the said new undertaking and
e. Above all, a separate and distinct identity of the industrial unit set up.
Applying the above tests, each oil well appears to satisfy the test of “undertaking” for
the purpose of Section 80IB/80IC of the Act. Each oil well is a distinct, separate and
integrated unit for which capital is separately employed and the expenses incurred are
separately accounted for. Each oil well produces crude oil and natural gas and
therefore satisfies one of the tests for the purpose of claiming the benefit of Section
80IB & 80IC.
• Regarding maintenance of separate set of Accounts, even though the assessee
maintains composite accounts the capital employed for each of the oil well is

separately shown in the accounts and the expenditure incurred for each oil well is also
separately shown in the account. The law does not require that separate accounts be
maintained for each of the undertaking for which the claim under Section 80IB/80IC
is to be allowed. Gauhati High Court in the case of Bongaigaon Refinery &
Petrochemicals Ltd. Vs. CIT reported in 274 ITR 379 has upheld the proposition.
• The assessee has not transferred any plant or machinery which was formerly used by
the assessee. In fact, in each Oil Well, only new plant or machinery has been used and
constructed
for the purpose of producing the Crude Oil and Natural Gas from the said oil wells. It
is incorrect to allege that the plant and machinery which were used earlier in the
business havebeen transferred to each of the new oil wells. Machinery such asdrilling
rigs, genuineness-sets etc. are used for exploration purposes only viz. after the oil
wells are set up and start the production of crude oil and natural gas.
• The submission of the requisite documents during the course of hearing is sufficient
compliance of the requirement of a particular section or particular claim, if the same
is complied with before the completion of the assessment. The Assessing Officer has
noted that …”it is true that the assessee has submitted the report in Form 10CCB in
respect of 59 wells and are stated to be separate new undertakings.”
• Sec. 80IB(4) 1st to 3rd proviso read with the eighth schedule provide that relevant
period for 100% deduction of the profits derived from the eligible undertaking therein
is ten assessment year(s). The assessee had started its commercial production
between 01.04.1993 to 31.03.2004 in respect of all forty-three oil wells as per the
above stated provisions to sec. 80IB(4) of the Act.
• Since the assessee is eligible to claim deduction section 80IC (2) (b) for assessment
years 2005-06 and 2006-07, it is eligible for claim of deduction for the four later
assessment year viz. 2007-08 to 2011-12 u/s 80IB (9) as the provisions of Section 80
IC (2) (b) would apply mutatis mutandis.
Contentions of the Revenue:
•

•

The oil wells are not in the nature of “new” undertaking so as to be eligible for sec.
80IB deduction. Honourable Calcutta high court in assessee’s own case viz. CIT vs. Oil
India Ltd. (1992) 198 ITR 370 (Cal) for assessment year 1992-73 had held the assessee’s
oil wells were “plant” for the purpose of development rebate under section 32(2A). It
was stated therein that an oil well is an apparatus used for the purpose of deriving
income from crude oil after drilling and therefore the same is in the nature of plant of
carrying out oil exploration as business activity. Since their lordships had treated all oil
wells as a plant in composite manner, the assessee’s stand that each well forms an
eligible undertaking now goes ontrary to the said settled proposition.
The assessee’s plant and machinery in its oil wells had been previously used for other
purposes and therefore, the Assessing Officer had rightly denied the impugned sec.

80IB deduction. The assessee had neither filed auditor’s report in prescribed Form
10CCB along with return of income nor during scrutiny proceedings.
•

Section 80IB(9)(ii) of the Act lays down that the assessee’s deduction claim has to be
considered for a period of seven consecutive assessment years; including the initial
assessment year, if eligible undertakings are located in north eastern region and which
begin the commercial production of mineral oil on or before 01.04.1997 and
respecctively thereafter.The assessee’s profits derived from fifteen of the forty three
oil wells qualify for u/s 80IB deduction for seven consecutive assessment years. The
remaining twenty-eight oil wells had commenced production before 01.04.1997 and
therefore, the impugned lead “assessment year 2003-04” is very well beyond the
statutory time span of seven consecutive assessment years. The instant issue
therefore is required to be referred back to the Assessing Officer for necessary factual
verification.
• Oil exploration activity cannot be taken “manufacture or production” as prescribed in
sec. 80IC(2)(b) of the Act.

Observations & Ruling of the ITAT:
•

Referring to Honourable apex court’s landmark judgment in National Thermal Power
Corporation Ltd. vs. CIT (1998) 29 ITR 383 (SC) and the Honourable Mumbai Tribunal’s
Special Bench decision in the M/s All Cargo Global Logistics Ltd. vs. DCIT (2012) 137
ITD 26 (Mum) holding that a legal question to determine correct tax liability of an
assessee when all the relevant facts form part of records can be entertained by the
Appellate Tribunal, the additional grounds of the Revenue and the assessee are
admitted.
• Section 80IB(13) imports provisions of Section 80IA(5) and (7) to (12) to be applicable
to the eligible business carried out by the eligible undertaking in question. In this
backdrop the clinching expression under Section 80IA(7) is “accounts of the
undertaking” and not a complete set of separate books of account. Sections 80HH(5),
80I(7), 80IA(7) as well as Section 80IB(13) also use the very statutory expression
“accounts of the undertaking”. In this backdrop the CIT(A) has rightly followed the
Honourable jurisdictional Calcutta High Court’s decision in Bongaigaon Refinery &
Petrochemicals Ltd. In the assessee’s favour. Various other judicial precedents., Micro
Instruments Co. & Ranbaxy Laboratories Ltd. (supra) also support the assessee’s case.
• Reliance on the Honourable Calcutta high court’s judgment in the assessee’s own case
(supra) treating the oil wells as a composite plant for sec. 32(2A) investment
allowance/ development rebate does not apply so far as Section 80IB deduction claim
is concerned. The said relief (development rebate) was applicable for the purpose of
giving stimulus to investment whereas the instant issue is that of eligible undertakingwise deduction.

•

Sec. 80IB(2) carries an expression “any industrial undertaking... not formed by”. The
assessee’s oil wells had come into existence after earth digging through rigs. There is
thus no violation of the legislative condition of use of old machinery for formation of
the undertaking or oil wells. The assessee is therefore held to have used its oil rigs,
equipment and tools for bringing into existence the new oil well / eligible undertaking
than having formed the same through the old plant and machinery.
• The submission of the required documents during the course of the hearing is
sufficient compliance of the requirement of a particular section or particular claim, if
the same is complied with before the completion of the assessment. The AO has noted
that ”it is true that the assessee has submitted the report in Form 10CCB in respect of
59 wells and are stated to be separate new undertakings.”
• The Honourable apex court in the landmark judgment in CIT vs. N.C.Budharaja and Co.
and Another (1993) 204 ITR 412 (SC) held long back that the statutory expression
“produce” has wider connotation than the word “manufacture”. Assessee’s main
produce “crude oil” is treated as interchangeable to mineral oil including Natural Gas
and Petroleum as per sec. 3(c) of the Oil Fields (Regulation and Development) Act,
1948 (No.53 of 1948) or the Oil Fields (Regulation and Development) Amendment Act
1969 (No. 30 of 1969). Section 42 read with its Explanation, Section 44BB Explanation
(ii) and Section 293A Explanation (a) also define “mineral oil” as having the very
inclusive meaning. In this backdrop it is observed that the assessee is engaged in a
“mineral based industry” as per the foregoing clinching expression employed as in
14th Schedule. 24. The Revenue’s case that this crude oil production does not amount
to mineral based industry as per item No.16 in 14th Schedule of the Act carries no
substance since the above stated expression has to be construed in ordinary
connotation without having regard the further classification of minerals i.e. ferrous or
nonferrous and metallic or non-metallic etc.
• In this factual backdrop, the findings holding the assessee eligible for its claim of
deduction under Section 80IC (2) (b) for the assessment years 2005-06 and 2006-07
would apply mutatis mutandis in the four latter assessment year(s) viz. 2007-08 to
2011-12 as well. The additional ground of the assessee asking for relief u/s 80IB (9) is
therefore allowed.
Citation:
TS -525-2019-ITAT (GAU)- Oil India Limited
Our Comments:
The decision of Honourable Gauhati Tribunal has comprehensively dealt with all the related
aspects and provided the relief by liberally interpreting the provisions of incentive deduction.

Rachna Gurnani/RD Onkar

Payment made for purchase of coal imported from the non-resident suppliers do not attract
tax deduction at source
Facts & Issue:
The assessee was engaged in the business of trading in coal. During the year, the assessee
imported coal from four non-resident suppliers based in Indonesia, Singapore and
Switzerland. The import of coal to India was assisted by an independent agent in India for the
said four non-resident suppliers of coal. The AO did not accept the said explanation of the
assessee submitted in reply to the notice under section 133(6) of the Act. The AO held that
the import of coal by the assessee through an agent constitutes business connection and
estimated 10% amount as income taxable in India. Accordingly, the AO concluded that the
assessee was liable to deduct tax at source while remitting payment to the non-resident
suppliers and since the assessee had failed to deduct tax at source the assessee was in default
and liable to pay interest u/s 201 (1) (1A) of the Income Tax Act.
Aggrieved by the AO’s decision, the assessee filed an appeal before the CIT(A). The CIT(A)
upheld the action of the AO. Against the CIT(A) order, the assessee filed an appeal before the
ITAT.
Contentions of the Assessee:
•

The agent was independent and merely acted as a facilitator between the assessee and
the non-resident suppliers. The agent communicated the pricing and other terms and
conditions of the offer to the non-resident supplier. The contract for supply of coal was
finalised only when the pricing and other terms and conditions were agreed upon
between the assessee and the non-resident suppliers. The agent had no authority to
conclude contracts on behalf of the non-resident suppliers. Email communication
between the non-resident suppliers and the assessee substantiated the said facts.

•

The agent was not controlled by any of the non-resident suppliers and had no possession
of the goods on behalf of any non-resident suppliers. Hence, the activities of the agent did
not constitute ‘business connection’ in India.

•

The non-resident suppliers had adequately remunerated the agent for services rendered.
The AO and the CIT(A) had no doubt about the commission income earned by agent in
India being at arm’s length from these non-resident suppliers. Moreover, no further
attribution of profits of non-resident suppliers in India was warranted. In this context, the
appellant relied on the Mumbai ITAT decision in case of Delmas, France vs. ADIT(IT) (2012)
17 taxmann.com 91 (Mum), which had been affirmed by the Bombay HC reported in 232
Taxman 401.
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•

In support of its claim, the assessee submitted the following documents as additional
evidence:
(a) CA certificate about the parties and commission received by agent
(b) Intimation under section 143(1) received by the agent
(c) MCA portal information about one of the non-resident suppliers with a liaison office
in India

Contentions of the Revenue:
The revenue strongly supported the findings of both the lower authorities and stated that the
assessee had worked as an agency of non-resident suppliers and constituted a permanent
establishment in India and therefore, the estimated income embedded in the transaction for
import of coal @ 10% was subject to TDS. In this context, the revenue relied on the following
decisions:
(a)
(b)
(c)
(d)
(e)

G V K Industries Ltd. vs. ITO (1997) 228 ITR 564 (AP)
Abdullabhai Abdul Kadar vs. CIT (1952) 22 ITR 241
TVM Ltd. vs. CIT (1999) 102 Taxman 578 (AAR)
ACIT vs. DHL Operations BV (2005) 142 Taxman 1 (Mum)
Booz & Company (Australia) P. Ltd. in re (2014) 42 taxmann.com 288 (AAR)

Observations & Ruling of the ITAT:
•

The ITAT held that the agent was an independent agent. The AO had not doubted the
arm’s length nature of the commission amount paid by the non-resident suppliers to the
agent.

•

The supply prices of coal had been negotiated on principal to principal basis between the
assessee and the non-resident suppliers of coal and the agent had no say in concluding
the supply contracts. The agent did not maintain or hold any stock of coal nor was there
any direct sale made by him.

•

Names of the non-resident suppliers or their representatives were not appearing in the
list of shareholders of the agent company nor any person authorised by the non-resident
suppliers were on the board of directors of the agent.

•

Therefore, the ITAT concluded that the assessee was not a dependent agent to any
particular non-resident supplier and accordingly, payments made by assessee to nonresident suppliers for coal imports were not liable to TDS under section 195 of the Act.

Page 2 of 3

Rachna Gurnani/RD Onkar

Citation:
Hind Energy & Coal Benefication (India) Ltd. vs. ITO (IT & TP) [Reported in TS-493-ITAT2019(Ind)]
Our Comments:
The Hon’ble Mumbai Tribunal has referred to the decision of Hon’ble Supreme Court in the
landmark judgment rendered in the case of R.D. Agrawal & Co. (56 ITR 20), wherein the
Supreme Court dealt with and expounded the concept of business connection in India.
It also bears vital notice that the assessee, in the extant case, explained the entire process
and produced the email correspondence to prove that the agent did not have any authority
to conclude contacts of supply of coal and he was acting in his independent status. This clearly
brings out the vital role of supporting documentation in establishing the legitimacy of the
claim right from the stage of assessment/ inquiry before the AO.
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TDS ON CASH TRANSACTIONS – EXEMPTIONS
Notification No. So 3356(E) [No. 68/2019 (F.No. 370142/12/2019-TPL)], Dated 18-9-2019 and
Notification No. So 3427 (E) [No. 70/2019 (F.No. 370142/12/2019-TPL (Part-I)], Dated 20-92019
S 194N provides for deduction of tax at source at the rate of two per cent by banks,
cooperative banking societies or a post office, who are responsible for paying to any person,
in cash, in excess of Rupees One crore during the previous year. The proviso thereto provides
the payees or the class of payees in whose case these provisions would not apply. An
additional class of exempted payees have been notified w-e-f 01-09-2019. Tax credit will be
allowed to the payee vide newly inserted sub-rule 3A to Rule 37.

Shweta Mahadik
Once the matter accepted as debatable, penalty thereupon stands withdrawn
In a recent judgment, the Bangalore ITAT deleted the penalty levied by the AO on account of
acceptance of the appeal by the High Court implying that the issue itself was debatable.

Facts & Issue:
The assessee company i.e. Google India Pvt. Ltd., a subsidiary of Google International LLC, USA was
engaged in the business of ITES to its group companies. The assessee was a distributor of Adword
programmes in India. During the assessment proceedings the AO observed that the assessee had
acquired marketing and distribution rights over Adword Programmes and treated the payment made
as Royalty. Further, the AO had disallowed the said payment on account of non-deduction of TDS and
had also levied Penalty u/s 271(1)(c). The CIT(A) upheld the penalty.
Being aggrieved the assessee filed an appeal before the Hon’ble ITAT.

Contentions of the assessee:
Before the ITAT the assessee contended that, the payments made for Adword programme, were
business profit of its US AE and that no technical know-how or trademark, intellectual property rights
were transferred by the AE and therefore the payment was not taxable in India. It was further
contended that the assessee’s appeal against the said disallowance, had been admitted by the High
Court and therefore the addition made could be said to be debatable in nature and hence there was
no question of concealment of income or of furnishing inaccurate particulars of any income and hence
penalty could not be sustained.
Contentions of the Revenue:
Before the ITAT revenue contended that the assessee had made Adword payment to avail space for
its resale to advertisers and the said payment was made after deducting its share of it. The assessee
had also provided certain technical services to its AE as agreed between them. The revenue also
submitted that the assessee had provided ITES for after sale services and for ad-review as well and
therefore, the payment made to the AE could be treated as payment for usage of trademark,
intellectual property rights, derivative works etc.
ITAT’s decision:
The ITAT held that firstly, the AO had passed the assessment order without specifying whether the
charge was of concealment of income or of furnishing inaccurate particulars of income and had only
alleged tax evasion, which was not covered u/s 271(1)(c) of the IT Act. The ITAT held that since the
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High Court had admitted the appeal as involving a substantial question of law, the addition made
became debatable and, in such circumstances, penalty u/s 271(1)(c) could not be sustained.
Citation:
Google India Pvt. Ltd V/s ACIT [TS-533-ITAT2019(Bang)]

Our Comments:
It is a settled position that an addition or disallowance made by the AO due to a difference of opinion
between the assessee and the department cannot, by itself, invite penalty u/s 271(1)(c). There is
however a controversy on the subject whether, mere admission of an appeal by the High Court, would
suffice to cancel the order levying penalty, without anything more, on the premise that the appeal
involves debatable issue.

FAQ REGARDING ITR5, ITR6 and ITR7
Circular No. 26 Of 2019 [F.No. 370142/1/2019-Tpl (Pt.1)], Dated 26-9-2019
CBDT has issued further clarifications on issues relating to the filing of Forms ITR 5, ITR 6 and
ITR 7.

HIGHER RATE OF DEPRECIATION FOR MOTOR CARS etc.,
Notification No. GSR 679 (E) [No. 69/2019 (F.No. 370142/17/2019-Tpl)], Dated 20-9-2019
As part of the initiative to give a boost to the auto sector, CBDT has notified higher rates of
depreciation in respect of specified class of motor cars, motor buses, motor lorries and motor
taxis acquired on or after August 23 2019 and put to use before 1st April 2020.
Block of Assets

Depreciation allowed as
per percentage of written
down value

1

2

"(2) (i) Motor cars, other than those used in a business of running
them on hire, acquired or put to use on or after the 1st day of April,
1990 except those covered under entry (ii);

15

(ii) Motor cars, other than those used in a business of running them
on hire, acquired on or after the 23rd day of August, 2019 but
before the 1st day of April, 2020 and is put to use before the 1st day
of April, 2020.

30";

(b) in sub-item (3), for paragraph (ii) and entries relating thereto, the following shall be
substituted, namely: —
Block of Assets

Depreciation allowed as
per percentage of written
down value

1

2

"(ii) (a) Motor buses, motor lorries and motor taxis used in a business
of running them on hire other than those covered under entry (b).

30

(b) Motor buses, motor lorries and motor taxis used in a business of
running them on hire, acquired on or after the 23rd day of August,
2019 but before the 1st day of April, 2020 and is put to use before
the 1st day of April, 2020.

45";

Hetal Vora

HC upheld CIT(A)’s enhancement based on new source of income emanating from the
assessment proceedings
Facts & Issue:
The assessee is in the business of civil contract, declaring a gross profit of Rs. 16.07 lacs and
net profit of Rs. 3.62 lacs. The case was selected for scrutiny assessment and the AO made
disallowances for various expenses of 2.26 lacs, a security deposit of Rs. 36,019, labour
welfare expenses, miscellaneous and staff welfare expenses of Rs. 20,000.
In the hearing before the CIT(A), the assessee was asked to produce the books of accounts,
bills and vouchers, although not produced. Accordingly, the CIT(A) enhanced the income to
the extent of Rs. 26.50 lacs, by making a disallowance of 50% of wages and taxing 50% of
sundry creditors appearing in the Balance Sheet. However, the CIT(A) deleted the
disallowance made by the AO of Rs. 36,019 and Rs. 20,000 made by the AO. The Tribunal
dismissed the assessee’s appeal stating that the CIT(A) had the power to enhance the income
and in the present case, the issue regarding allowability of expenses, such as labour welfare
expenses, miscellaneous expenses and staff welfare expenses were already there before the
CIT(A). The Tribunal placed its reliance on the case of CIT vs. Kashi Nath Candiwala [2006] 280
ITR 318 (All.) and upheld the order of CIT(A).
Aggrieved by the order, an appeal was presente before the HC. The HC set-aside the order of
the CIT(A) with a direction that the assessee shall file all the required information and
documentary material before the CIT (A) on or before 13/12/2014 and shall appear before
the CIT(A) for receiving directions on 05/01/2015.
The CIT (A) reconfirmed the earlier order passed by its predecessor and held that the assessee
has not proved the veracity and business exigency of the labour expenses. Also, the assessee
failed to prove genuineness of the brought forward sundry creditor as appearing in the
balance sheet and provide any substantive evidence. Hence, the 50% disallowance of wages
and sundry creditors was upheld. The ITAT partly allowed the appeal and restricted the
disallowance of labour charges to 25% (i.e. Rs. 5.95 lacs) and confirmed the disallowance of
sundry creditors. Aggrieved by the order of the ITAT, the assessee preferred an appeal before
the HC.
Contentions of the Assessee:
The assessee contended that the CIT(A) had no jurisdiction to introduce a new source of
income and assessment was to be confined to those items of income which was subject
matter of original assessment. It was further submitted that Section 251(1)(a) of the Act only
conceives for the CIT(A) to restrict its assessment to the assessment order and not to include
the power to discover a new source of income. The assessee placed its reliance upon the
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decision in the case of CIT v. Shapoorji Pallonji Mistry [1962] 44 ITR 891 (SC), ITO v. Rai
Bahadur Hardutroy Motilal Chamaria [1967] 66 ITR 43 (SC), CIT v. Sardari Lal and Co. [2001]
251 ITR 864 (Delhi) and other cases, wherein it was held that the CIT(A) can enhance the
income, but cannot assess the income beyond the matter arising out of proceedings before
the AO. For making such additions, there are separate provisions under the Act to re-open
the assessment or powers of CIT under sec 263.
Contentions of the Revenue:
The revenue contended that the CIT (A) had been empowered under Section 251 to enhance
the assessment and he may consider and decide any matter arising out of proceedings in
which the order appealed against was passed. The power of the CIT(A) cannot be limited to
any disallowances or additions made by the AO, but it extends to whole of proceedings. The
revenue placed its reliance in the case of CIT v. Kashi Nath Candiwala [2005] 144 Taxman 840
(All.), Nirbheram Deluram [1997] 91 Taxman 181 (SC) and Jute Corporation of India vs. CIT
[1991] 187 ITR 688 (SC), wherein it was held that in view of Explanation to Section 251 of the
Act, the appellate authority is empowered to consider and decide any matter arising out of
proceedings in which the order appealed against was passed.
The revenue also submitted that the reliance placed on the decision of Shapoorji Pallonji
Mistry (supra) and Rai Bahadur Hardutroy Motilal Chamaria (supra) are completely
distinguishable on facts, as in both cases the Court held that the AAC could not travel outside
the record that is to say the return made by assessee with a view to finding out new source
of income not disclosed. In the present case, the assessee had claimed labour charges in ROI
and also sundry creditors were appearing in the balance sheet.
Observations & Ruling of the HC:
The HC upheld the ITAT’s order and ruled that while exercising powers of enhancement u/s.
251, the CIT(A) can consider a 'new source of income' that is emanating from records
produced before AO, but was not dealt by the AO.
The ITAT stated that the cases on which reliance is placed by the assessee are not acceptable,
as the said judgments have their very basis where the CIT(A) had made addition or deletion
on the basis of new source of income, but in the present case, there is no new source of
income, as the CIT (A) has relied upon the books of accounts submitted by the assessee
alongwith his return and had claimed expenditure made by him in the profit and loss account
and claim of sundry creditors shown in balance-sheet. The Apex Court has also affirmed that
power of the CIT(A) cannot be restricted and in the case of Jute Corporation of India Ltd.
(supra) held that the power of the CIT(A) being coterminous with that of the AO, he can do
what the AO do and further the section also empowers him to direct the AO to do what he
had failed to do.

Hetal Vora

Citation:
S.D. Traders [TS-527-HC-2019(ALL)]
Our Comments:
This judgement reinforces the principle that the CIT(A) cannot enhance the income beyond
the matters arising out of the assessment order or the records submitted during the
assessment proceedings.

Keyur Dalal / Kalpesh Unadkat

No deemed rent for the registered office of the Company lying vacant
Facts & Issue:
The assessee was a private limited company and had filed its return of income, declaring a
loss. During the course of the assessment proceedings, the AO had raised the issue of
levying a tax on the deemed rent in respect of property owned by the assessee in New
Delhi. In response thereto, the assessee submitted that the property in question was the
registered office of the Company and hence, the property could not be considered to be
vacant and therefore could not be charged to tax on deemed income. The AO was however
not satisfied with the reply of the assessee and accordingly sought to tax the deemed rent
by computing the annual letting value at the rate of Rs. 40 per square ft. The CIT(A) upheld
the decision of the AO and also enhanced the value to Rs. 46 per square ft. Aggrieved, the
assessee preferred an appeal before the ITAT.
Contentions of the Assessee:
The assessee submitted that the impugned property was the company’s registered office.
The said office property was an old property acquired in 1992 and was the sole property
held by the assessee company. The property was a two-storey building and the total area of
the said property was 30,000 square ft. The assessee had continued to hold the property to
maintain the company’s existence as a going concern with the intention to identify a
suitable business to carry on the said office property. During the year under consideration,
the assessee had let out 100 square ft of the office property to Luxor Fashion for Rs. 3,000
per month and 400 square ft of the office property to Luxor Writing Instruments (P) Ltd. for
Rs. 20,000 per month. The remaining area, i.e. 29,500 square ft, was in possession of the
assessee. Assessee used the said premises as its registered office to comply with various
statutory functions and to ensure its existence as a going concern. It was submitted that
since the area was not let-out and was in possession of the assessee company for its own
office, no addition could be made.
Contentions of the Revenue:
The Revenue placed reliance on the orders passed by the AO and the CIT(A). The Revenue
submitted that the provisions of section 23 of the Act, as amended by the Finance Act, 2001,
stated that where a property or any part of the property was vacant during the whole or any
part of the previous year, then the AO was entitled to compute the rent on the basis of the
annual letting value. Reliance was placed on the decision of the Andhra Pradesh High Court
in the case of Vivek Jain vs. ACIT (2011) 14 taxmann.com 146 (AP), whereby the court held
that the provisions of section 23(1)(c) of the Act were held to be applicable in respect of a
vacant property.
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Observations & Ruling of the ITAT:
The ITAT noted that the impugned property was the sole office owned by the assessee
company. All the regulatory compliances were being made from the impugned premises.
This fact had been submitted by the assessee company in various replies submitted to the
AO and the submissions made before the CIT(A). All the official correspondence in the name
of the company was to this office only. Various notices and assessment orders had also been
issued and addressed on this property address, which was evident from the notices issued
under section 142(1) of the Act and 143(2) of the Act etc. This address was also stated on
the return of income filed before the AO. The tax registration and the registered office of
the company were also at this address. The company did not have any other office or
address. In the light of these facts, it was established that this property was occupied by the
assessee company for its own purpose. In these circumstances, it could not be said that the
property was vacant during the year.
The ITAT held that the company had occupied the property for its own purposes, and hence
no notional rent could be charged to tax. It was germane to the issue that this was the only
property owned, and occupied by the assessee as its registered office. The ITAT remarked
that a company having been incorporated was legally required to have its registered office,
irrespective of whether during the year the company had carried on any activity. There was
a statutory requirement under the Companies Act to have a registered office. The cost
incurred by the company in order to comply with various statutory functions was allowable
even in the absence of any business income. In case a company does not have its own
premises, then such a company would be required to take premises on rent for its
registered office and rent so paid being towards meeting statutory obligation would be
allowable expenditure. As against this, a company which owns a premises and uses such
premises for its registered office, it could not be said that such premises was vacant so as to
charge notional rent as its income under section 23(1) of the Act.
Citation:
Ideal Hitech Engineering Equipment (P) Ltd. vs. ITO [TS-508-ITAT-2019(DEL)]
Our Comments:
This ruling by the ITAT clarifies on the position of the department with respect to deemed
taxation of notional rent under the head ‘income from house property’. Section 22 of the
Act, which is the charging section in respect of income from house property, specifically
excludes properties used for the purpose of business or profession from its ambit. The moot
question answered here by the ITAT is that a registered office is required to be statutorily
maintained as per the provisions of the Companies Act. In this regard, it would be erroneous
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to say that a registered office would be deemed to be lying vacant, because there was no
business income. Another aspect that requires consideration is whether in such type of
cases, the size of registered office would play any role in deciding the taxability?
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Contribution to the “Superannuation fund” in Australia is a taxable perquisite for an
employee seconded to India
Facts & Issue:
The assessee, an Australian citizen, was a full-time employee of Amway India (‘Indian
Company’). The Indian Company entered into an agreement with Amway Australia (‘Foreign
Company’), whereby the foreign company agreed to pay the salary amount in Australia on
behalf of the Indian Company. All the salaries and allowances were borne by the Indian
Company. The arrangement between the Foreign Company and Indian Company was only
restricted to reimbursement of amount paid in Australia. Inter-alia, the assessee was found
to have received the following amounts paid by the Australian Company:
• Company superannuation contribution
• Temporary disablement insurance
• Health Fund
The AO held that the amounts so received constituted a perquisite under section 17(2)(v)1
of the Act. The CIT(A) upheld the order of the AO. Aggrieved, the assessee preferred an
appeal before the ITAT.
Contentions of the Assessee:
The assessee contended that the impugned amounts were in respect of the contributions
made by the employer towards Superannuation and other related contributions. The
benefit of these contributions accrued only on the occurrence of any contingent event or
attainment of the specified age and effectively the contributions made by the employer to
these schemes were not liable to tax, since no benefit vested when the contribution to the
funds was made.
The assessee further submitted that he/she continued to be the employee of the Foreign
Company and hence was eligible to all the benefits extended to the employees at Australia.
It was argued that since it was a short-term contract with the Indian Company, which was
approved by the Foreign Company, the assessee would not severe his connections with the
Foreign Company.
Contentions of the Revenue:
The Revenue contended that as per Section 17(2)(v) any sum payable by the employer,
whether directly or through a fund, other than an approved superannuation fund, to effect
1

any sum payable by the employer, whether directly or through a fund, other than an approved
superannuation fund, to effect a contract for an annuity
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a contract for an annuity constituted a ‘perquisite’. In this instance, the employer was
contributing towards a superannuation fund scheme and the benefit under that scheme was
annuity payment until death of employee and thus the impugned contribution to
superannuation fund was to effect a contract for annuity which clearly fell under Section
17(2)(v). The Revenue stated that the assessee had a vested right in the fund as soon as the
contribution was made to the fund.
Observations & Ruling of the ITAT:
The assessee had contended that the contributions to the funds were made pursuant to the
scheme. On perusal of the scheme, the ITAT noticed that it was applicable to all employers
as well as employees located in the territory of Australia. It had no application to those
employees, that comprised non-residents working outside Australia. The assessee was
neither a resident employee nor an employee of the Australian company to attract the
scheme. The assessee had snapped ties with the Australian Company as soon as he had
been contracted by the Indian Company. He had no link either directly or indirectly with
Australian Company. By virtue of such contract, the assessee was in receipt of remuneration
as per terms and conditions for the services rendered in India. As per agreed terms, a part of
salary was paid in India and balance part in Australia in foreign currency. For such payment
the employer of the assessee had an agreement with its Australian Company to transmit the
foreign currency payment for administrative convenience. Such agreement nowhere
referred to any payment towards superannuation guarantee scheme. No evidence was
forthcoming to suggest that the Indian company has indeed contributed to the so called
scheme. In fact, there was no material in the form of any challan, etc. to say that it was for
the scheme. If the Australian company remitted the amounts to the scheme, the same was
done on its own volition and it had no connection with the Indian company. If Australian
Company had done so, then the assessee also must be on the rolls of that concern.
Otherwise the contribution to such scheme could not be made by any employer residing in
Australia for non-residents. But the facts did not suggest that the assessee was either
working in Australia nor employed by the Australian Company. Thus, the contribution was
taxed as ‘perquisite’ in the hands of the employee.
Citation:
William Scott Pinckney vs. The Dy. Commissioner of Income-tax [TS-517-ITAT-2019(DEL)]
Our Comments:
Generally, when contributions to social security/pension schemes are made by the
employer in the home country of the expatriate employee, payments from the scheme are
contingent on the occurrence of certain events such as retirement, termination of
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employment, attaining a certain age, etc. Where such payments are contingent in nature
and where the employee has no right to claim the amount of such payment till the
contingency occurs, the contribution made by the employer to such a scheme is not taxable.
This proposition has been widely accepted in many decisions. The question whether the
expatriate employee at the stage of contributions is having a vested right in such benefits of
the scheme should ultimately be decided on the basis of the overall terms of the relevant
social security/ pension scheme and on the basis of facts of each case.
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