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"Unexplained cash credits, investments, moneys , expenditure etc.- Part I"

Introduction
Sections 68 to 69C are essentially anti-evasion provisions. They are clarificatory in nature because even
without them, it would still be possible to make additions on account of unexplained cash credits,
investments, moneys , expenditure etc.[ Yadu Hari Dalmia v. CIT 126 ITR 48 (Del)].
The wordings of the five sections are substantially similar: When certain amounts of the types indicated
above figure in the assessee’s books of accounts and the assessee offers no explanation with regard to
their source or the explanation offered by him in respect thereof is in the opinion of the Assessing
Officer unsatisfactory, he may treat these amounts as income from undisclosed sources for the
previous year in question. The word used is “may”, which implies that the Assessing Officer has the
discretion to make or not make an addition [ CIT v. Nooor Jehan 237 ITR 570 (SC )]. In considering the
assessee’s explanation, the Assessing Officer has to act reasonably. His satisfaction that the assessee’s
explanation is not genuine must be based on a fair and reasonable inquiry [Sumati Dayal v. CIT 214 ITR
801(SC)] in which the assessee must be given the fullest opportunity to explain the transaction [T.C.N.
Menon v. ITO 96 ITR 148 ( Ker )] . Cash deposits found in the books of the predecessor entity obviously
cannot be added in the hands of the successor entity.
S/s69 to 69C treat the amounts in question as deemed income. Since the source is unknown, such
income will not fall under any of the heads of income, including income from other sources [ Fakir
Mohmed Haji Hasan v. CIT 247ITR 270 ( )]. The fiction of deemed income in these sections as well as
s.68 cannot be extended to penalty proceedings to raise a presumption of concealment of income. Thus
even if the addition under of these provisions is sustainable because it meets the requirements of the
section, that per se may not always be good enough to sustain a levy of penalty for concealment [ CIT
v. Baroda Tin 221 ITR 661( Guj ); National Textiles v. CIT 249 ITR 125 ( Guj )].
The same deemed income under these provisions may be taxable once as the income of a partner (as
an unexplained investment u/s 69) and again u/s 68 as an unexplained cash credit without attracting
the charge of double taxation. This is because the presumptions under the two provisions are distinct
and can be invoked against two separate entities [Jagmohan Ram Ram Chandra v. CIT 274 ITR 405(All)].
S.68- unexplained cash credit
This section gives statutory recognition to the principle that unexplained cash credits are taxable as
income of the assessee. The three conditions to be satisfied for the applicability of this provision are:
i.

The existence of books of accounts, maintained by the assessee for his business;

ii.
iii.

A credit entry in such books; and,
The absence of a satisfactory explanation by the assessee about nature and source of this entry

The assessee may submit alternative explanations for such entry. Even if one of them satisfies the
Assessing Officer, the addition cannot be made [Dhansiram Agarwala v. CIT 217 ITR 4,10 ( Gauhati )].
The Assessing Officer must be satisfied that the explanation is genuine [Dhanlaxmi v. CIT 228 ITR
780(AP)]. But even if he is not satisfied, the addition will not follow ipso facto. Since the word used is
“may,” the Assessing Officer would have the discretion to make or not make the addition [ DCIT
v.Rohini Builders 256 ITR 360(Guj)]. While the assessee has to explain the source of the entry, he
cannot be compelled to explain the source of the source [DCIT v. Rohini Builders 256 ITR 360 (Guj), CIT
v. Daulat Ram 87 ITR 349 (SC)].
The provision is widely worded and covers all manner of credit entries- it covers both commercial as
well as non-commercial loans [ CIT v. Sophia Finance Ltd. 205 ITR 98 (Del ); C.Kant v. CIT 126 ITR 63 (Cal
)]. The genuineness of the entries has to be established by independent corroborative evidence
[Pushkar Narain Sarraf v. CIT 183 ITR 388 (All)].
“Assessee offers no explanation or the explanation offered is unsatisfactory
Whether the offers no explanation or offers an explanation which is unsatisfactory regarding a credit
entry, the results are the same. The law empowers the Assessing Officer to add the impugned
amount. The words “no explanation” would, to the judicial mind, appear to imply that the explanation
offered is not reasonable, proper or acceptable. Its rejection must be based on proper appreciation of
material and other attending circumstances [CIT v. Mohanakala 291 ITR 278 ( SC )].
Books of account of the assessee
“Books of account” must be of the assessee and not anyone else. A firm is different from its partners.
The books of accounts of the firm are not those of the individual partners for the purposes of this
section [Sunderlal Jain v.CIT 117 ITR 316 ( All )]. Under the definition of books of account u/s 2(12A),
amended w.e.f. 1st June 2001, a bank passbook can, according to one view, be regarded as a book of
account maintained by the assessee. So also would the balance sheet and profit and loss account.
Cash credits and undisclosed income
A cash credit represents an amount credited in the books of the assessee for a reason that is not
apparent. S. 68 which deals with such credits cannot therefore be invoked in respect of legitimate
entries in the books of account.
When the Assessing Officer establishes such an entry, he may make lump sum addition on account of
such a deposit as representing secreted profits [ Seth Gurmukh Singh v. CIT 12 ITR 393 (Lahore );
alternatively, he has the option to treat such a credit, as a guiding factor, in estimating the total income
of the assessee [Abdul Khader v. CIT 38 ITR 341( Ker )]. Cash credits represent unexplained receipts; but,
s.68, according to one view, can also be extended to cover other unexplained entries or bogus liabilities
[V.I.S.P.(P)Ltd. V. CIT 265 ITR 202(M.P.)]. It was perhaps incorrect on the part of the Assessing Officer to

make an addition under this provision of an amount surrendered by the assessee with a view to
cutting short scrutiny proceedings [Indrakumar T.P. v. ITO 322 ITR 454 ( Kar )]. The opening balance,
likewise, cannot be treated either as a investment or a cash credit [ CIT v. Parmeshwara Bohra 301 ITR
404 (Raj )]. An amount may be added as income from undisclosed sources, even when the Assessing
Officer estimates the asessee’s income from business at a flat rate [ Srinivas Ramkumar v.CIT 16 ITR 254
(Patna)]. The Assessing Officer, however, cannot make an addition under this section merely to round
off the returned total income [ In re: Rashid v. CIT 18 ITR 535].
Where income from undisclosed sources has arisen from business accounts, it can be treated as
business income, provided the circumstances point to this conclusion [Lakshmichand Baijnath v.CIT 35
ITR 416(SC)].
The peak credit rule-that a subsequent credit arises on the withdrawal of an earlier amount now stands
discredited [Bhaiyalal Shyam Behari v. CIT 276 ITR 38( )]. This is because it gives the benefit of doubt to
the assessee on the availability of funds without his having discharged the required burden of proof.
The plea of peak cash credit can only be come into play where the assessee has laid the necessary
factual foundation for its acceptance.
High denomination notes
High denomination notes deposited by the assessee in his bank account under a demonetization
ordinance may be brought to tax in the year of deposit if the assessee’s explanation for the source of
such funds is unsatisfactory [ Sovachand Baid v. CIT 34 ITR 650(SC);); Sreelekha v.CIT Banerjee 49 ITR
112(SC)].
Burden of proof
The Supreme Court has held that initial burden of proof to establish the genuineness of a cash creditwhether in the name of the assessee or a third party - is always on the assessee [Kalekhan Mohammad
Hanif v.CIT 50 ITR 1(SC)]. Once however the assessee has genuinely established that he received the
funds from a third party for deposit or as loan, he would have discharged the burden of proof. It would
now be for the department to relate the source of such funds back to the assessee ; if the department
cannot discharge this burden, the funds cannot be brought to tax in the assessee’s hands * Orient v. CIT
49 ITR 723(Bom); Chaturbhujand Co. v. CIT 36 ITR 386 (All). These basic principles have remained
unchanged since I922.
In a catena of judicial decisions [amongst others, Shankar Ind v. CIT 114 ITR 689( Cal ), Prakash Textile
Agency v. CIT 121 ITR 890(Cal )],it has been held that the assessee discharges his burden of proof, if he
can establish:
i.
ii.
iii.

the identity of the creditor;
his capacity to advance money; and
genuineness of the transaction

The above principle is very much in accordance with s. 106 of the Evidence Act because these are
special facts within the knowledge of the assessee. For that very reason, if the Assessing Officer, while
carrying out an inquiry, travels into an area outside the special knowledge of the assessee, he would
find it difficult to invoke s.68.
Once the assessee has provided satisfactory explanations for the three aspects indicated above, the
burden of proof to establish that his explanation is still unsatisfactory would shift to the department
[Shankar Ind v. CIT 114 ITR 689( ), Prakash Textiles v. CIT 121 ITR 890(Cal )]. For the discharge of the
initial burden of proof, however, the mere filing of particulars of the transaction [CIT v. Precision
Finance Pvt. Ltd 208 ITR 465( Cal )] or identification of the creditors [ Yashpal Goyal v. CIT 310 ITR
75(P&H)] or details of account payee cheques by which the amounts were received [ CIT v.Mohanakala
291 ITR 278 ( SC )] or letters of confirmation of the loan from the creditors [ CIT v. United Commercial
and Industrial 187 ITR 596 (Cal )] may not be enough, although each of these constitutes a relevant
fact. Taken together, however, the filing of all the above mentioned details, along with a copy of the
accepted income-tax return of the creditor or his sworn affidavit have been held on the facts of the
case to have established the genuineness of the transaction in its entirety. [Jalan Timbers v. CIT 223 ITR
11(Gau ); CIT v. Gurudev Singh Gill 21 ITR 85 (Orissa )]
A credit entry is not considered to be proved merely because it has been the subject matter of
disclosure by the creditor or the assessee under a voluntary disclosure scheme [Jamnaprasad
Kanhaiyalal v. CIT 130 ITR 244 (SC) ]. A false explanation given by the assessee may justify the addition
of the amount representing the cash credit [ Govindaswamy Chettiar v.CIT244 ITR 559 ( Mad)]. The
Assessing Officer always has the responsibility to apply his mind to the material on record and decide
for himself whether it is impeachable [ CIT v. Nova Promoters and Finlease 342 ITR 169(Del)] or
sufficient to shift the burden of proof unto to the department. The Assessing Officer is duty bound to
issue summons u/s 131, if the assessee requires witnesses to be examined in order to discharge his onus
[CIT v. Garodia 310 ITR 62(P&H )].
A cash credit in the books of the firm has to be proved by it [ CIT v. Kishorilal Santoshilal 216 ITR 9
(Rajasthan)]. Unless there is material available to draw an inference that the funds in question belong to
the firm, a cash credit in the account of a partner can only be taxed in his hands [ ITO v. Nahar Singh
Sadhu Singh253 ITR 471 (P&H )].
Proviso to s.68
The proviso to section 68 puts to rest some pretty contradictory case law on the burden of proof
required to be discharged in the case of a private limited company in respect of credits received by it in
its share application money, share capital or share premium accounts. The proviso stipulates that the
company’s explanation will not be considered as satisfactory unless a resident shareholder in whose
name the credit appears also offers an explanation on the nature and source of such credit to the
satisfaction of the Assessing Officer. This proviso however is not applicable to a venture capital fund or
a venture capital company, as defined u/s 10(23B).
Conclusion

In the next issue of Knowledgeware, we will discuss sections 69 to 69D, dealing with unexplained
investments, money, bullion , jewellery., expenditure, etc. and amounts borrowed or repaid on hundis.

Clubbing of incomes and spouse and minor child- section 64
Section 64 0f the Act is specifically directed at nullifying attempts of an individual to avoid tax through
transfer of assets to his spouse and minor child or by adoption of other means detailed in this provision.
Finance Act, 1992 made far reaching changes to this section. It made the share of profit of a partner in
the income of a firm exempt from tax; accordingly s/s 64(1)(i) and (iii)- which sought to club the share of
profit of a spouse and minor child in a partnership firm with the other income of the assessee- became
redundant and had to be deleted w.e.f. 1st April 1993.
The remaining provisions contained in s.64 create an artificial liability to tax; they are accordingly to be
construed strictly [Balachander v.CIT257 ITR 284 (Madras)].
Remuneration to the spouse in a concern in which the individual has substantial interest – s64(1)(ii)
S.64(1)(ii) makes an individual taxable for any remuneration, salary, commission or fees received by his
spouse from any concern in which he has a substantial interest. The only exception relates to a case
where the remuneration is paid on account of :( i) the spouse’s technical and professional qualifications;
and, (ii) the application of such professional qualification and experience.
Both the conditions are cumulative and not alternative [Dr J.M. Mokashi v. CIT 207 ITR 252 (Bom ); CIT
v. D. Rajagopal [1985] 154 ITR 375]. The words “technical and professional qualification” are to be
interpreted liberally, as they have not been defined anywhere in the Act [CIT v.Jayalaxmi 240 ITR
773(Madras)]. The benefit of this exception cannot be denied so long as the person is qualified to render
service; the business has benefitted from such service; and the remuneration has genuinely been paid
[CIT v. V.Jayalaxmi 240 ITR 773 (Madras)]. It is not necessary in every case that the person concerned
should have a degree , diploma or certificate [Batta Kalyani v. CIT 154 ITR 59(AP)+.Thus if the assessee’s
wife has received remuneration as working partner from the firm in which the assessee is also a partner
and the same has been brought to tax u/s 28(v), such income cannot be clubbed with the assessee’s
income under this section. The word “concern” is of wide amplitude and includes all forms of business
organizations owned by firms, sole proprietorships, companies etc. [Mokashi v. CIT 207 ITR 252 ( Bom )].
Explanation 1 stipulates that the individual in whose hands the income is to be clubbed will be the
spouse, whose income after excluding the income under this clause, is greater. This provision is
applicable if both husband and wife have substantial interest in the concern. But where only one spouse

has such substantial interest there is no doubt about the person in whose hands the income will be
clubbed- it will have to be the spouse who has such substantial interest in the concern. This is defined as
ownership of 20% of the equity shares by the person by himself; or by him, along with his relatives. In
the case of businesses other than companies, the individual and his relative or relatives, as defined u/s 2
(41) should be entitled to at least 20% of the profits of the concern, if they are to fall within the ambit
of this clause. A relative includes, wife, husband, brother, sister or any lineal ascendant or descendant of
such person.
Transfer of asset to spouse, son’s wife or son’s minor child -S. 64 (1)(iv), (vi),(vii) and (viii)
These three clauses cover comparable cases- transfers, direct or indirect to a spouse or son’s wife,
without adequate consideration. In all these cases income is clubbed with the income of the individual
transferor concerned. Clause (iv) however specifically excludes clubbing when such a person and his
spouse are covered by an agreement to live apart. Clauses (vii) and (viii), on the other hand, specifically
include all cases for such clubbing of incomes where the transfer is to another person or an AOP, but for
the immediate or deferred benefit of the spouse or the son’s wife.
Even a cursory reading of these provisions would reveal that they exclude the following cases
i.
ii.
iii.

Where there is an agreement to live apart between the spouses [u/s. 64 (1)(iv)] ;
Where the consideration is less than adequate [u/s. 64 (1)(iv), (vi),(vii) and (viii)]
Where the transfer occurs before 1st June 1973.[ u/ss.64(1)(viii)]

Where consideration is inadequate, only a proportionate part of the income as relating to the
consideration received by the transferor for the transfer which is considered inadequate would be
clubbed with his income [ H.N. Patwardhan v. CIT 76 ITR 279 (Bom )]. The income to be clubbed must
arise as a result of the transfer and not in some manner connected with it [CIT v. Prem Bhai Parekh and
others 77 ITR27,30 (SC)]. What has to be considered in fact is the proximity between the income and
the asset, regardless of the time lag between the date on which income arises and the date transfer [
CIT v. Smt. Peletti Sridevamma v.CIT 216 ITR 826 (SC); Damodar K. Shah v. CIT 252 ITR 235(Guj)]. The
provision covers cases where the income arises not only from the original asset but also the converted
asset; otherwise, the expression “directly or indirectly” would lose all meaning *CIT v. C.M. Kothari 49
ITR 107(SC)]. Thus where a wife constructs a building on a piece of land belonging to her, out of funds
gifted to her by her husband, that part of the rent which can be attributed to the building could be
clubbed with his income. But this principle cannot be extended to include the rental attributable to the
location of the land [Mammon v. CIT102 ITR 553]. The income from an asset owned by a partnership
firm which is transferred by the partners to their wives, would, u/s 64(1)(iv), after the transfer, be
clubbable in the hands of the respective partners [ Ramachandra Reddiar v. CIT 200 ITR161 (Ker)].
Transfer by some individuals of property belonging to them to a partnership firm where 94% of the
share is held by their wives would constitute an indirect transfer and any income that arises from such
transferred property would be clearly clubbable in their hands – that is, the transferors concerned[Auto
Sales Properties v. CIT 294 ITR 507].

Explanation 3 below s.64(1) lays down that where a person transfers an asset to his spouse or son’s
wife, and the latter ( that is the spouse or son’s wife) in turn invests the asset in a business, a part of the
business income of the spouse or minor child would be clubbed with the income of the transferor in the
same proportion as the transferred asset bears to the total investment made by the spouse or son’s wife
in the business.
Where the assessee’s spouse or son’s wife has contributed capital to the partnership firm out of the
assets transferred directly or indirectly by him, a portion of the interest income received from the firm
by such a transferee will be clubbed in the hands of the assessee. The portion clubbable will be in the
same proportion as the ratio that the value of the investment on the first day of the year bears to the
total investment in the firm as on that day.

Clause (vii) specifically deals with assets transferred to a person or an AOP for the immediate or
deferred benefit of the spouse. This clause would apparently cover all cases of transfer to a trust for the
aforesaid purposes. In such cases the settlor would be taxed on the income arising to the trustees from
the transferred assets [Col. H.H.Harinder v. CIT 83 ITR 416(SC)]. The clause would be equally applicable
where the settlor transfers property to himself as the sole trustee of a trust specifically created for the
benefit of his wife or son’s wife, as the case may be *Tulsidas v. CIT 42 ITR 1(SC)]. This clause would also
apply where only part of the income of the trust is to be utilized for the benefit of the beneficiaries
stipulated under this clause. It would also apply to property transferred to the Almighty, under a wakf
deed, for the benefit of aforesaid beneficiaries; for even the Almighty under such circumstances is a
juristic person, covered by this clause [ Mohhmed Ishaq v. CIT 19 ITR 70 ( All )].
‘”Transfer” and “asset transferred”- meaning
The word “transfer” under this section must be interpreted according to its strict legal meaning. As such,
a unilateral act of renunciation or surrender of interest under a trust is not a transfer for purposes of the
provision. The definition of trust u/s 63(b) does not extend to this section [CIT v. Vinoda A. Rao 200 ITR
50 (Kar)+. But the expression “from the assets transferred” includes property transferred in
settlements, including those that are subject to restrictions and conditions, gifts made absolutely and
unconditionally, and leases of land or other property [ Hood Barrs v. IR 27 TC 385 (CA)]. A mere loan or
advance is not a transfer of assets [ R.K.Murthi v. CIT 42 ITR 42 ITR 379(Madras ), CIT v. Vinoda A. Rao
200 ITR 50 (Kar)]. The savings effected by a wife from her pin money cannot be considered as having
arisen from an asset transferred to her by her husband [ R.Dalmia v. CIT 133 ITR 169(Mad)]. But where
the assessee renounces his right to receive shares in a rights issue in favour of his spouse , such transfer
does give rise to the transfer of an asset; and as such, is covered by clause (iv) of section 64 [Gupta v.CIT
84 ITR 780 ]. An unequal partition of HUF property amongst coparceners, on the other hand , does not
give rise to any such transfer [ CGT v. N.S. Getti 82 ITR 599 (SC)].
Where a person purchases property out of his own funds in the name of his wife , her income from
the transferred property would be taxable in his hands u/s 64(1)(iv) [ Gayaprasad v. CIT 10 ITR 308 (All-

SB)].. If thereafter the wife settles the property on trust, reserving for herself the right to receive
remuneration in the guise of services rendered to the trust, such income could be said to have arisen to
the husband from the asset transferred indirectly to the trust; the wife could, in such circumstances,
only be said to be intermediary [ Gayaprasad v. CIT10 ITR 308 (SB)].
Initial transfer and subsequent transfers and accretions
The section extends to clubbing of income arising from the transfer of a capital asset for less than
adequate consideration, or no consideration. This legal fiction extends further to a case where the wife
as legal owner of the asset, transfers it once again. The capital gain she make is also clubbable in the
hands of the husband [Sevantilal Maneklal Sheth v. CIT 68 ITR 503 (SC)]; so also is the income that arises
from the converted asset [Mohini Thapar v. CIT 83 ITR 208 (SC)].
But the section does not extend to income arising from accumulated income or accretions to
transferred assets [ P.R. Mukherjee v. CIT 116 ITR 554(Cal)], or even dividends from bonus shares
[Popatlal v.CIT 36 ITR 577 (Bom)]. The provision also does not cover income arising from a fiction of law
as in the case of deemed dividends.
A person in whose hands income is clubbed can claim a deduction by way of interest for the loan taken
by him to purchase the transferred asset [ Kevalchand Nemchand Mehta v. CIT 67 ITR 804 ( Bom )].
Pre-nuptial Transfer
In Philip Thomas v. CIT 49 ITR 97 (SC), the Supreme Court held that a transfer made prior to marriage is
not made to a spouse and is not covered by s.64(1)(iv), even if the transfer has been made as a
consideration for marriage.
Adequate consideration
If a transfer is to fall outside the mischief of clauses ( iv) to (vii) of section 64, the consideration for it
should not only be good but adequate. Adequate consderation means that the consideration should be
measurable in money or money’s worth *Bansilal Vyas v. CIT 113 ITR 537(AP) ]. Natural love and
affection may constitute good but not adequate consideration [Tulsidas Kilachand v. CIT 42 ITR 1 (SC)].
On the other hand, where a Muslim man transfers property to his wife as deferred dower, such transfer
would be for adequate consideration[ Ghiasuddin v. CIT153 ITR 707 (A.P.)].
Cross transfers
In CIT v. Kothari 49 ITR 1107(SC) the Supreme Court held that the term “directly or indirectly was broad
enough to include cross transfers as well. Thus if A transfers an asset to B and B transfers the back to A’s
spouse and the two transactions are so intimately connected as to form a single transaction, they would
be covered by this section; and the income arising from the asset to A’s spouse would be clubbable in
his hands. The correct test to be applied to cross transactions is to find out, whether or not:





they are inter-connected,
form part of the same transaction, and
have been carried out with the intention of avoiding tax

S.64 will become applicable if the answer to all these questions is in the affirmative [ CIT v.Mohmadmiya
A. Topiwala 207 ITR 711 (Guj).
Relationship between s.61 and s.64
S.61 and s.64 operate in separate domains: a case may fall under both the provisions- for example when
a person makes a revocable transfer of property in favour of his spouse. On the other hand, it is quite
possible that transfer may fall within the scope of one section and not the other. S.61 is more general
and deals with all revocable transfers. S. 64, on the other hand, deals with transfers to a spouse and
son’s wife.
Income of a minor child-s.64(1A)
With effect from 1st April, 1993, all income of a minor child- except that arising to minor child who
suffers from a disability specified u/s80U- is clubbed with the income of his parent. Income arising to a
minor through manual work or by the exercise of talent, skill, specialized knowledge or experience is not
clubbable.
If both parents have an income the minor’s income will be clubbed with the parent whose total income
is higher. However, once such income is clubbed with the income of a parent, in subsequent years it will
ordinarily continue to be clubbed with the income of the same parent, unless the Assessing Officer is
satisfied that it is necessary to club the same with the income of the other parent. In that case the
Assessing Officer may club the minor’s income with the income of the other parent, after giving the
assessee a reasonable opportunity of being heard.
S.64(2)- Conversion of self-acquired property into HUF property and subsequent partition
Under the general law of the land where a member of an HUF throws his individual property in to the
common hotch pot of the HUF or impresses the same with the character of HUF property; or
conversely, when HUF property is partitioned amongst its members, there is no transfer [ CIT v.
Keshavlal 55 ITR 637 (SC); M. K. Stremann v. Commissioner of Income Tax, Madras 56 ITR 62(SC)]. W.e.f.
the assessment year 1976-77 onwards, this law has been amended to provide that whenever a person
converts his individual property in to HUF property as aforesaid, the entire income from such property
would be clubbed with the individual’s other income. Thus if the karta of an HUF invests the converted
property into a firm as his capital contribution to the firm where he is partner in a representative
capacity, his share of income in the firm will be clubbed with his other income [ CIT v. Mulkh Raj 135
ITR 89 ( All )]. The section does confine itself to conversion of self acquired property by the karta alone,
it covers such conversions by all members of the HUF.

If consequent to the conversion, there is a partition of the HUF property, and a portion of such
converted property falls to the share of the wife of the person who had originally converted the self
acquired property into HUF property, the income that arises to the wife from the converted property
that falls to her share after partition, would be taxable in the hands of her husband.
From the assessment year 1980-81, these provisions are not confined to unilateral acts of conversion
but have been extended to all transfers made by an individual to his HUF for less than adequate
consideration.
Conclusion
This concludes our discussion on incomes of another person includible in the hands of the assessee.

Tax Controversy - Tax Treatment Of Difference In Foreign Exchange
1. Entering into of foreign currency transactions is an everyday phenomenon. These could be
entered into in the course of buying or selling goods or services; borrowing or lending of funds;
acquiring or disposing of assets or incurring or settling liabilities denominated in foreign
currency.
With foreign currency transactions, difference in exchange is a routine occurrence on account of
the difference between the exchange rate on which the foreign currency transaction was
entered into and that on the date on which the transaction was settled.
2. Erstwhile Accounting Standard 11 (AS 11)(revised 2003) and IND AS 21 provide for accounting
of effects of changes in foreign currency rates.
3. Except for s 43A (and now 43AA), Income tax Act 1961 does not contain any provision dealing
with tax treatment1 of gain or loss arising on settlement of foreign currency transactions,
including forward contracts taken in respect thereof. So, the principles governing allowability of
expenditure u/s 37(1) have to be brought into play. Likewise, s 43(1) – actual cost of an asset could be influenced by difference in exchange.
4. S 37(1) provides that all revenue expenditure incurred wholly and exclusively for the purposes
of the business is allowable as a deduction in the year of such incurrence. Expenditure which is
capital in nature is not allowable as a deduction.
5. In the present context, the issue under consideration is, in what circumstances, foreign
exchange difference would be allowable as revenue expenditure and, more importantly, when
would it be treated as capital expenditure and, what would be the further tax fall-outs of the
foreign exchange difference being treated as capital expenditure.
6. Exchange difference arising out of transactions involving purchase or sale of goods and services
poses no problems in that it is patently revenue in nature. Similarly, exchange difference arising
out of acquiring or disposing current assets (accounts receivable, inventory) and incurring or
settling current liabilities (accounts payable, liability for expenses) would likewise be on
revenue account. Needless to say, these should also relate to the business of the assessee.
7. That takes us to the issue of foreign exchange differences arising on borrowing or lending in
foreign exchange.

1

Prior to s 43AA dealt with subsequently

8. In the case of borrowing in foreign currency, tax treatment would depend on use of the monies
borrowed. If the borrowing was for meeting working capital requirements, foreign exchange
difference arising on repayment of these borrowings would be on revenue account.
It should be noted that what is important is the actual use of such borrowing and not the
purpose for which such borrowing was made. So, even if a borrowing was approved for capital
purposes, if it was actually used for purposes which could be looked upon as revenue in nature,
the exchange difference could be said to be on revenue account2.
9. The issue that constitutes a controversy is what should be the tax treatment for exchange
difference on foreign currency borrowing for meeting capital expenditure.
10. S 43A deals with tax treatment of foreign exchange difference arising on payment of unpaid cost
of acquisition of a capital asset or on repayment of moneys borrowed for the purpose of
acquiring a capital asset, along with interest on such borrowing.
S 43A requires such difference in exchange to be added to or reduced from the actual cost of the
asset or expenditure of capital nature. S 43A however permits such adjustment only in the year
of repayment of the borrowing or payment towards liability for acquisition of the asset.
Such adjustment to actual cost would automatically have a bearing on the clam for depreciation,
capital expenditure on scientific research, capital expenditure allowable u/s 36(1)(ix) and cost
u/s 48 for the purposes of computing capital gains,
S 43A however, applies only to assets acquired from a country outside India; it does not deal
with assets acquired in India, for which monies borrowed in foreign currency have been
indirectly used.
11. In the context of determining tax treatment of foreign exchange fluctuations the three leading
decisions of the Supreme Court are those in the case of Sutlej Cotton Mills Ltd 3., Tata Iron &
Steel Ltd4 and Woodward Governor India (P) Ltd5.
12. Sutlej Cotton Mills dealt with the issue by addressing the question whether the foreign
exchange was held on capital account or on revenue account. The Court used the expressions
‘circulating capital’ [i.e. capital employed in the trading operations of the business] and fixed
capital [capital not employed in trading operations]. In that case, the assessee had earned
profits from business carried on in West Pakistan. These profits were duly taxed there. The
assessee suffered a loss while remitting these profits from Pakistan to India. The Supreme Court
held that where a loss arises on conversion of foreign currency which is part of the trading
2
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assets of the assessee would be a trading loss. But, if the foreign exchange was held on capital
account, the gain or loss on exchange would be capital in nature. The SC applied its earlier
decision in the case of Tata Locomotive and Engineering Co. Ltd.6
A plain interpretation of the decision in the case of Sutlej Cotton Mills would be that monies
borrowed and utilized for acquiring a capital asset, could be said to be held on capital account.
Accordingly, foreign exchange difference on such monies would be capital in nature.
13. Woodward Governor dealt more with whether there could be said to be accrual of foreign
exchange difference on year-end revaluation of assets and liabilities or such fluctuation was to
be allowed only in the year of repayment of the loan. It held that such revaluation loss as not
contingent in nature and was allowable u/s 37 when it was on revenue account.
It also dealt with the issue whether the assessee was entitled to adjust the actual cost of
imported assets acquired in foreign currency by the amount of exchange difference.
In the pre-amended 43A era, the Court held that there was accrual of loss on year-end
revaluation. It held the amendment to s 43A to be prospective in nature. It was only post such
amendment that adjustment or deduction for such difference in exchange was adjustable on
only actual on repayment of borrowing or payment of liability for acquisition of asset.
Further, applying Accounting 11 as it was then worded, Woodward held that exchange
difference, which related to fixed assets, would have to be adjusted to the cost of fixed assets.
14. In the case of Tata Iron & Steel Limited, it was held by the Supreme Court that cost of an asset
and cost of raising money for the purchase of an asset are two different and independent
transactions and events subsequent to the acquisition of an asset cannot change its cost.
15. The Bombay High Court in the case of Coastal Gujarat Power Ltd7, applying Sutlej, has held that
gain on cancellation of foreign exchange contract entered into for purchase of fixed assets, was
on capital account; in that case the assessee had not commenced business. In doing so the High
Court applied the ratio of various decisions of the Supreme Court such as Bokaro Steel Ltd8
16. Thus, whereas Sutlej held that exchange difference relatable to capital assets was capital in
nature, Woodward held that it was to be adjusted to the cost of fixed assets, Tata held that the
cost of fixed assets could not undergo a change post-acquisition.
17. AS 11 was revised 2003 where after, foreign exchange difference, whether on revenue account
or on capital account, was to be accounted for in the Profit & Loss Account.

6
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Woodward Governor had applied the 1994 Accounting Standard and also held that AS were
binding even for tax purposes when there was no provision in the Income Tax Act dealing with
the issue.
By the ratio of that decision, in view of the amended AS, exchange difference relatable even to
acquisition of fixed assets, would be allowable as revenue expenditure.
18. However, in view of severe depreciation in the value of the Indian rupee, MCA amended AS 11 9
by inserting w-e-f March 31 2009, paragraph 46 which provided the following options to
companies:


Treat so much of the exchange difference in respect of long term monetary items as related
to acquisition of fixed assets, as cost of the depreciable fixed assets.



Companies, not opting for this option, could of course, continue to account for such
exchange difference in the Profit & loss Account.



Exchange difference relating to other long term monetary items was to be carried to the
Foreign Currency Monetary Items Translation Difference Account to be accounted in the
profit & loss account over the life of the monetary item.

19. The question therefore is, whether those who exercised the option and adjusted the cost of the
fixed assets by the amount of exchange difference, could, for tax purposes, claim it as revenue
expenditure.
20. If the ratio of Woodward Governor is to be followed, the mandate of the AS would prevail and
the assessees who have exercised the option to capitalize the exchange difference, would be
bound by such accounting treatment. Those who have not exercised the option, could continue
to claim the exchange difference as revenue expenditure.
21. Also the accounting treatment in respect of FCMITDA is not aligned with tax treatment in that
the Income tax Act does not recognize deferred deduction for any item of expenditure, unless
specifically provided for.10
22. It is equally a settled position that incidence of tax cannot be determined by accounting
entries11.
23. It would appear that it is incongruous that different assessees will have to face different tax
treatment merely by differently accounting for exchange difference in view of the option given
in para 46.
9
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24. ICDS VI dealing with effects of changes in foreign exchange rates, requires foreign currency
transactions to be recorded at the rate prevailing on the date of the transaction. It requires
monetary items12 to be restated at the closing rate as on the last day of the accounting year.
Non-monetary items13 are to be continued to be stated at the rate on the date of the transaction.
Both types of items would be settled at the rate of exchange as on the date of settlement. The
ICDS further provides that exchange fluctuation relatable to monetary items would be dealt
with as income or expense in the profit & loss account.
25. So exchange difference in respect of monies borrowed in foreign currency and used for
acquiring assets in India, would have to be recognized in the profit & loss account, whether on
repayment or on year-end restatement.
26. To overcome the challenge posed by the decision of the Delhi High Court in the case of Chamber
of Tax Consultants14 striking down validity of certain ICDS in the absence of statutory support
therefore, s 43AA has been introduced by the Finance Act 2018 to provide for tax treatment of
foreign exchange fluctuation.
27. S 43AA provides for treating gain or loss arising on account of any change in foreign exchange
rates as income or loss and be computed in accordance with ICDS VI. The only exception is tax
treatment prescribed in s 43A.
28. ICDS, as noted above, requires restatement of gain or loss in respect of all monetary items to be
dealt in the profit or loss account. Non-monetary items are not required to be revalued. So
effectively, gain or loss arising on restatement or repayment of a monetary item by way of a
loan would have to be dealt with in the profit or loss account and would not be adjusted to the
cost of the non-monetary asset by way of fixed assets.
29. S 43AA read with ICDS VI applies from AY 2017-18.
30. The issue for consideration is how does one reconcile these positions prior to insertion of s
43AA w-e-f AY 2017-18?
31. There are numerous decisions applying Sutlej Cotton Mills case and holding the exchange
difference on monies utilized for acquiring capital assets to be on capital account.
32. However, the Pune Bench of the Tribunal in the case of Cooper Corporation (P) Ltd.15 held that
exchange difference relatable to acquisition of fixed assets, was allowable as revenue
expenditure since the foreign currency loan in that case was obtained to replace a high-cost
12
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rupee loan resulting in saving in interest. It was therefore held that the foreign exchange was
not held on capital account and therefore the ratio of the decision in Sutlej Cotton Mills was not
applicable. The Tribunal also took note of the fact that the acquisition of fixed assets was
already complete and the assets had been put to use. Thus, the foreign exchange loss was
occasioned post the assets having been put to use. It was also held that s 43A did not apply to
assets acquired in India. The Tribunal also applied AS 11 which required such exchange
difference to be dealt with in the profit & loss account.
33. This decision was followed by the Chennai Bench of the Tribunal in the case of Hyundai Motors
India Ltd.16 Hereto, external commercial borrowing was used for acquiring assets in India. No
other facts to establish factual similarity with Cooper Corporation are available in the judgment.
34. The Bombay Tribunal in the case of Everest Industries Ltd17 has referred to Cooper and held
that the said decision was rendered on the facts of the case and hence could not be applied
automatically.
35. The Cochin Bench of the Tribunal in the case of MFAR Hotels & Resorts Ltd18 has firstly
confirmed the view that s 43A applies only to exchange fluctuation relating to assets acquired
from a country outside India by using foreign currency loans; it does not apply to indigenous
assets acquired using foreign currency loans. It has held that s 43(1) nowhere specifies that any
gain or loss on foreign currency loan used for acquiring indigenous assets will have to be
reduced or added to the cost of assets. It has also held that such gain or loss cannot alter the
cost of the asset. It has taken note of the treatment to such gain or loss laid down in AS 11
which is that the same should be reflected in the profit & loss account. It has also taken note of
the a MCA Circular to the effect that, in this regard, AS 11 will prevail as opposed to Schedule VI
of the Companies Act 1956 which required that such gain or loss should be adjusted to the cost
of the relevant fixed assets.
This decision has been followed by the Cochin Bench in the case of Baby Memorial Hospital (ITA
NO. 420 (COCH) OF 2019).
Similar view has been taken by the Pune Bench Hueco Electronics (I) Pvt. Ltd (02/PN/2017)
following Neuman & Esser Compressor Application Centre Pvt. Ltd. (ITA Nos.2656 &
2657/PUN/2017)
36. The obstacle in applying this decision post the insertion of para 46 in AS 11 is obvious.
Assessees who have opted to treat the exchange difference as adjustable against cost of fixed
assets, could be precluded from treating it as being on revenue account for tax purposes. It
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would appear that the binding nature of the AS and of the decision in the case of Woodward
Governor cannot be applied conveniently.
But, as stated above, whether accounting treatment can decide the tax treatment, especially in
these circumstances?
37. A related issue is, till what time should this capitalization continue? Explanation 8 to s 43(1)
provides that interest cannot be capitalized once the fixed asset is put to use. Proviso to s
36(1)(iii) also seeks to disallow interest on capital borrowed for acquiring fixed assets only till
such time as the asset is first put to use.
Though exchange difference cannot be treated on par with interest, which is a period cost, it is
arguable that foreign exchange difference should cease to be adjusted to the cost of fixed assets
once the asset is put to use; such difference should therefore, thereafter be treated as being on
revenue account.
Therefore, the exchange difference in respect of unpaid borrowing, in so far as it relates to
assets not put to use at the end of the year, should alone be added to cost of fixed assets.
38. The issue which arise in the context of fixed assets would also arise in the case of capital assets
such as investments, which are a specie of non-monetary items.
The issue of tax treatment of exchange difference taken to FCMIDTA came up for consideration
in the case of Everest Industries Limited (supra) but was not adjudicated by the Tribunal for
want of further facts.
39. Hereto the question would be, if exchange loss is held to be on capital account and hence
required to be added to the cost of investments, the question would be up to what point of time.
It would appear that once the investments are acquired no further capitalization of cost is
possible and the resultant gain or loss would be on revenue account. Unlike in the case of fixed
assets, process of acquisition of investments would normally be a bullet event, unless an
advance is given and thereafter acquisition happens at a later point of time.
40. Of course, in the case of investments, the question of deduction would arise only if the
investments are held as business assets. In the alternative, allowability thereof u/s 57 may have
to be examined.
If at all it is ultimately held that such exchange difference needs to be adjusted against cost of
depreciable fixed assets, depreciation thereon would be allowable19.
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Under S 43(6)(c) – wdv of block of assets is to be increased by increase in the actual cost of
assets falling within the block; asset wise identification is not relevant; period of use of
individual assets falling within the block is not relevant for increase in costs.
For this purpose, it would appear that establishment of user of individual items of fixed assets
may not be necessary, if user of the block of assets can be established.
41. What applies to foreign exchange loss applies to gain on exchange as well.
Conclusion
This is a classic case of conflicting positions being taken. It would appear that prior to s 43AA, in
the absence of a provision in the Income tax Act dealing with foreign exchange differences, the
treatment provided in Accounting Standard 11 should be followed consistently, with a rider
that, the benevolent introduction of para 46, should not be allowed to queer the pitch. To this
extent, difference between AS treatment and tax treatment should be read into the AS.
Case law post-para 46 is yet to emerge and may add to the complexity.
With effect from AY 2017-18 however the position would seem to be settled in favor of the
assessee; all exchange differences to be dealt with in the profit & loss account. It will however
be a long shot to say that s. 43AA reflects the consistent view and should therefore be applied
retrospectively, especially in the face of Sutlej and other cases referred to above.

Dismissal Of Appeal Through A Non-Speaking Order Does Not Constitute Declaration Of Law
Facts & Issue
The issue in the present case relates to the applicability of revised pay scales released by the State
Government of Tamil Nadu to the drivers of various government departments. The dispute was on
the applicability of certain entries prescribing the pay scales based on the Selection Grade and
Special Grade. The HC allowed the writ petitions filed by the respondent, being the District Collector,
following orders deciding the issue in favour, wherein it was held that the entries prescribed in the
Government orders with lower pay scales would be applicable to the drivers of the Government
department. Aggrieved by the said order of the HC, various drivers of the Government department
filed a SLP before the SC. Similar SLPs with regard to the fixing of pay scales of the concerned drivers
filed earlier were dismissed by the SC with a non-speaking order.
The present analysis is only of this limited legal proposition – what is the import of dismissal of a SLP
by the SC vis-à-vis the order under challenge.

Contentions of the Appellant
It was the contention of the Appellant that all the SLPs dismissed by the SC were non-speaking
orders, in as much as they were confined to a mere refusal to grant special leave to appeal to the
petitioners therein.
It was further contended that it is a well settled law that, the dismissal of a SLP, against an order or
judgement of a lower forum, is not an affirmation of the same. Accordingly, the same cannot be the
basis to dismiss the present SLPs with a contention that there was already a pronouncement to that
effect.

Contentions of the Respondent
It was the contention of the Respondent that identical SLPs had been dismissed by the SC earlier and
thus, the present petition should also not be sustained.

Observations of the SC
The SC appreciated the settled principle of law that the dismissal of a SLP cannot be considered as an
affirmation to the judgment of the lower Court.
The SC held that the dismissal of an appeal with a non-speaking order cannot be a declaration of law
under Article 141 of the Constitution or attract the doctrine of merger.
Reference was made to the decision in the case of Kunhayammed v. State of Kerala (2000) 6 SCC 359
wherein it was held that an order refusing special leave to appeal does not stand substituted in place
of the order under challenge.
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The SC appreciated that there is a plethora of decisions of the SC on the said issue and reference was
also made to the recent decision in the case of Khoday Distilleries v. Sri Mahadeshwara Sahakara
Sakhare Karkhane Ltd. (2019) 4 SCC 376.
The SC appreciated the said legal position and observed that there is no pronouncement constituting
the law of the land as to the interpretation of the Government Orders on the revised pay scales.
Accordingly, the SC proceeded with the instant appeals uninfluenced by the prior orders dismissing
the SLPs.

Citation
P. Singaravelan & Ors. Etc. Etc v. The District Collector, Tripur and DT & Ors. Etc. Etc. [TS-793-SC2019]

Our Comments
In the case of Kunhayammed cited supra the SC has held that dismissal of a SLP, through a speaking
or non-speaking order, does not attract the doctrine of merger. Dismissal of the SLP has only a
limited interpretation namely that the SC did not find it fit for proceeding with the appeal involving a
substantial question of law.
What can thus be said is that the doctrine of merger (i.e. the orders of the lower authorities would
merge with the order of the higher authorities and only the order of the higher authorities would
survive) can be applied only when the SC assumes the appellate jurisdiction by granting the leave to
appeal i.e. where SLP is granted and a reasoned order is passed dealing with the issues.
Accordingly, the decision of the HC would stand good till the time the same is not reversed by the SC
on merits after admitting the SLP unless, operation thereof has been stayed by the SC.
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Revised Return Can Be Filed Beyond The Time Limit Prescribed Under Section 139(5) Pursuant To
Amalgamation Scheme Approved By NCLT
Facts & Issue
The assessee companies had manually filed the revised return for AY 2016-17 with the AO after the
expiry of due date prescribed under section 139(5) for giving effect to the scheme of amalgamation
pursuant to scheme approved by NCLT. The assessee submitted that since the NCLT passed the final
order after the due date for filing revised return, it was impossible to file the revised return before
the prescribed date. However, the AO rejected the revised return on the ground that the assessee
companies had not obtained the approval from the CBDT in accordance with Section 119(2)(b) read
with CBDT Circular No.9 of 2015. Against the aforesaid action, the assessee companies filed writ
petitions before the Madras HC, the Single judge allowed the writ in favour of assessee companies.
Aggrieved, the Revenue filed the writ petition to the divisional bench which allowed the writ filed in
favour of Revenue. Against this, the assessee companies filed a Special Leave Petition to the SC.
Observations of Supreme Court


SC accepted the validity of revised returns filed by the assessee companies beyond the time line
as per section 139(5) pursuant to NCLT approved amalgamation. The SC also held that where it is
necessary to give effect to the amalgamation scheme, even if the prescribed time limits for filing
or revising such returns have lapsed without incurring any liability on account of interest,
penalty or any other sum.



SC also noted that the Revenue did not raise any objections within 30 days from receipt of notice
of meeting from the assessee in terms of section 230(5) of Companies Act, failing which, it could
be presumed that they had no representation to make on the proposed schemes.



SC observed that when the companies merged and amalgamated
into another, the
amalgamating companies lost their separate identity and character, and ceased to exist upon
the approval of the Schemes of Amalgamation.



SC observed that Rules of procedure have been construed to be the handmaiden of justice. The
purpose of assessment proceedings is to assess the tax liability of an assessee correctly in
accordance with law.



SC examined the provisions of Section 170(1) and held that the Revenue is required to assess the
income of the Appellants after taking into account the revised Returns filed after amalgamation
of the companies.

Citation
Dalmia Power ltd vs. ACIT [TS-785-SC-2019]
Comments
The filing of revised return of income pursuant to approved amalgamation scheme was always been
an issue when the approval had been received after the time limit for revision of return of income.

The Income-tax authorities had not accepted these returns. Hence, the aforesaid issue was a matter
of litigation.
The above SC decision has put rest to controversy regarding the filing of return of revised income
after receiving an approval of amalgamation scheme. While giving the relief, the SC reaffirms the
principle of assessment of the transferee company that must take into account the income of both
the transferor and transferee companies as held by the Co-ordinate bench in the case of Marshall
Sons & Co. (India) Ltd. (1997) 2 SCC 302.

Binding Effect Of The Circular Over Supreme Court / High Court / Tribunal
Facts & Issue
The assessee was a Co-operative Society registered under the Kerala Co-operative Societies Act,
1969 and claimed deduction under Section 80P(2) of the Income Tax Act, 1961 (hereinafter referred
to as 'the Act'). The AO denied a deduction under Section 80P(2) of the Act by treating the assessee
as a Co-operative Bank and not as Primary Agricultural Credit Society.
The Commissioner of Income Tax (Appeals) [CIT(A)] following the decision in the case of Chirakkal
Service Co-operative Bank Limited v. Commissioner of Income Tax : 2016 (2) KHC 726: 2016 (2) KLT
535, allowed the deduction under Section 80P(2) of the Act, on the ground that the assessee is
classified as a Primary Agricultural Credit Society by the Registrar of Co-operative Societies.
The order of the CIT(A) was challenged before the Income-tax Appellate Tribunal (ITAT or Tribunal).
The assessee also filed cross appeal, by making reference to a circular issued by the department
wherein it was clarified that, for the purpose of Section 80P(4) of the Act, a co-operative bank shall
have the meaning assigned to it in Part V of the Banking Regulation Act, 1949. The Tribunal also
relied upon the decision in Chirakkal Service Co-operative Bank Limited (supra) and dismissed the
appeals filed by the revenue. The cross objections filed by the assessees were also dismissed.
Despite the order being in its favour, the assessee filed appeal on the ground that the Tribunal has
not considered the effect of the circular issued by the department in the matter.
The decision in the case of Chirakkal Service Co-operative Bank Limited (supra) was overruled by the
decision of a Full Bench of the Karnataka High Court in Mavilayi Service Co-operative Bank Limited v.
Commissioner of Income Tax : 2019 (2) KHC 287: 2019 (2) KLT 597 wherein it was held that the AO
has to conduct an enquiry into the factual situation as to the activities of an assessee society before
the benefits under section 80P could be extended.
However, in absence of an appeal being filed by the tax authorities, the decision of Tribunal was not
interfered with.

Issue for consideration: Whether the ITAT was bound to follow the circulars issued by the Central
Board of Direct Taxes?

Contentions of the Assessee
The contention of the assessee was that, in order to ascertain whether a cooperative society is
conducting the business of banking, what needs to be seen is whether it is a co-operative bank
within the meaning of Part V of the Banking Regulation Act, 1949 and there was no need to evaluate
the factual aspect, as laid down in the case of Mavilayi (supra).

Contentions of the Revenue

Not Available
Observations & Ruling of the High Court
Clarificatory circulars are issued by Government departments for the guidance of the officers and
bind the department and its officers. These circulars do not bind the Court in interpretation of
statutory provisions. Circulars cannot have any primacy over the decision of the jurisdictional High
Court. Circulars and instructions contrary to the decision of a Constitutional Court will not survive, if
the interpretation of law runs contrary to the interpretation given by the jurisdictional High Court.
Any direction issued by the Government in a circular would be mere expression of its opinion.

Citation
Kuthannur Service Co-Operative Bank Limited [TS-6-HC-2020(KER)]

Our Comments
This decision of the Karnataka High Court is indeed a welcome decision wherein it has once again
been reiterated that circulars are binding on the tax authorities and not on the Tribunal and Courts.
Furthermore, once the Court makes an interpretation on a law point, then that interpretation is
binding on both the assessee and the tax authorities.

Delhi HC Dismissed The Assessee’s Writ Challenging The Re-Opening Of Assessment Based On The
Investigation Reports Received By The AO
Facts of the Case
Vedanta Ltd (“the Assessee Company”) preferred a writ petition before the HC (as successor of
Sterlite Industries Pvt Ltd (“SIPL”)) against the re-opening of assessment for the AY 12-13. The notice
u/s 148 was issued on the Assessee Company on 31.3.2019. The reasons for re-opening of
assessment as provided by the AO were as follows:


The AO had received information from the office of Investigation (HQ)s that SIPL had
received Rs. 90.32 crs from Moral Alloys Pvt Ltd (“Moral”).



The investigation reports stated that Moral had declared its activity as trading in Metals and
had shown turnover of Rs. 856 crs in effective 4 years from FY 2011-12 and offered miniscule
income for taxation.



The said reports disclosed that outflow from the banks accounts of Moral were equivalent to
inflows in the same account on the same day, keeping the minimum balance in the bank
acocunts.



In the bank statements of Moral, there were number of payments to various companies (like
SIPL) were observed. The trend of the transactions in the account raised doubts on the
genuinity of the transactions.



The summons issued to Moral and other parties who had dealings with Moral were not
replied. Either no entity ever existed on the said address or there were no employees /
directors available on the said address. On enquiry it was found that no business activity was
conducted on the said addresses.

The Assessee Company being aggrieved by the action of the AO, filed a writ petition before the
Delhi HC.

Contentions of the Assessee
The Assessee Company contended that the AO has not independently applied his mind and has
placed reliance on the investigation report received by him. The Assessee Company contended
that the investigation report received by the AO, distinguished the entities who had made
genuine transactions and who had not. The sale transactions of SIPL with Moral were genuine.

The Assessee also submitted that, even if the Moral had non-genuine transactions with other
entities, it does not mean that transactions with SIPL were also not genuine.

Contentions of the Revenue
The Revenue submitted that the AO has analysed the information that was available with him.
The AO believed that income has escaped assessment based on following reasons:


The turnover of the Moral is exceptionally high in short span of time



The summons issued by investigation team were not complied by Moral or its other entities
and directors of the Companies.



Several round routing of the funds are established in the investigation report.



SIPL is one of the beneficiaries of the Moral.



The AO also analysed the ITR and bank statements of Moral and its directors (as
requisitioned with the investigation reports).



The balance sheet of the Moral does not have significant amount of loans or fixed assets or
operating expenses which justifies any business activity in the Company and no salary
income from Moral was shown by its Director in their return.



In view of the above the reasons, the AO believed that SIPL has received accommodation
entries from Moral.

Revenue further contended that in the assessment proceedings u/s 143(3) as completed by the
AO, there was neither any specific questionnaire issued on the above issue nor any submissions
were made by the assessee. Hence, there is no change in opinion. Also, the information received
in investigation report is the fresh information received by the AO.

The revenue also contended that there was no full / true disclosure of all the material facts, by
the Assessee. The revenue placed its reliance on various case laws to prove the above
contentions.
Thus, there was neither change of opinion nor full and true disclosure by the Assessee Company,
hence, the AO believed that the Assessee Company has escaped assessment to the extent of Rs.
90.32 crs.

Observations and Ruling of the HC
The HC perused the investigation reports as submitted by the revenue and held that the said
report does not state that SIPL had made genuine transactions with Moral unlike other entities
or carve out SIPL as exception. On the contrary, the HC observed that SIPL is one of the entity in
whose account large amounts of the funds are transferred.
The HC held that it cannot be said that the actions of the AO on the basis of investigation report
is meritless. The reasons recorded by the AO and analysis made after receiving of investigation
report justifies the re-opening of the assessment. The HC further stated that the person who has
undertaken accommodation entries cannot avoid further scrutiny of such transactions by
challenging the re-opening of assessment. Also, during the assessment proceedings, the
Assessee Company withheld the above material information and stated that transactions with
Moral are sale transactions. From the business model of Moral, it is evident that it is merely
rotation of funds. Hence, the Assessee Company has not made full and true disclosure of
material information.
Since, the AO has good reason to believe that the amounts received by the Assessee Company
from Moral are accommodation entries and the transaction has escaped assessment.
The HC placed its reliance on co-ordinate bench’s decision in case of RDS Project Ltd Vs. ACIT
WP(C) 11274/19 (2019), wherein the HC rejected the challenge of re-opening assessment made
by the assessee wherein the facts were similar to the above case. In that decision, the HC had
placed its reliance on various judgements including PCIT vs NRA Iron & Steel Pvt Ltd [(2019) 412
ITR 161(SC)] wherein the SC has laid principles based on which, if on enquiry it is found that
identity of creditors is dubious and doubtful and lack creditworthiness, then primary onus of
assessee is not discharged u/s 68 of the Act and treated the amount as unexplained credits.
Based on above decisions and facts of the case, the HC dismissed the petition of the Assessee
Company at cost.
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Our Comments
In order to re-open the case after beyond 4 years, the AO is required to believe that income has
escaped assessment and the assessee has not fully and truly disclosed all material facts of the
case.
The Co-ordinate bench in case of RDS (Supra) had dismissed the assessee’s writ petition
challenging the re-opening of assessment since, it was held that material facts were not truly
and fully disclosed. Mere production of annual accounts or other documents before the AO,
from which material evidence could, with due diligence, have been discovered by the AO, would
not be amount to full and true disclosure of information as per first proviso to section 147 of the
Act.
In the above case, the assesee had disclosed to the AO that transactions with Moral are sale
transactions, however, as per information available with the AO, the Moral is found to be
completely tainted entity embroiled in very large scale of dubious transactions of providing
accommodation entries. If the transactions undertaken by SIPL and Moral are not genuine, as
reasonably believed by the AO, the SIPL has not truly and fully disclosed the material
information.

Delhi HC Treats The Flat Purchased Under Construction Prior To The Sale Of Original Asset As
‘Construction’ Of Flat And Allows Benefit U/S 54 And U/S 54EC
Facts of the Case
Akshay Sobti, an individual assessee sold a Flat in December 2011, (which was purchased in 2001)
and computed Long Term Capital Gains (‘LTCG’) after claiming indexed cost of the flat. The assessee
had entered into an agreement to purchase a semi-furnished under-construction flat from a builder
in 2006 and the payments were made to the builder in instalments. The Occupation certificate of the
said flat was received in December 2011 and possession of flat was received in the year 2013. The
assessee claimed deduction u/s 54 for the payments made to the builder and to the Bank towards
loan and interest upto the date of filing return for AY 2012-13 and also claimed deduction u/s 54EC
of the Act of Rs.1,00,00,000. During the course of assessment proceedings, the AO treated the
transaction in nature of purchase and the date of agreement for purchase of new flat (in 2006) as
the date of acquisition, which was beyond the 1-year period prior to the date of sale as provided in
Section 54 of the Act. The AO disallowed the deductions claimed u/s 54 of the Act. The AO also
disallowed Rs. 50 lacs out of the total deduction of Rs. 1 crs as claimed u/s 54EC of the Act.
The CIT(A) held that the agreement for booking of the flat is ‘construction’ of property u/s 54 of the
Act and since, the construction of the new flat was completed within the period of 3 years from the
date of transfer of the property, the CIT(A) deleted the additions made by the AO. The CIT(A) also
deleted the disallowances made u/s 54EC of the Act by placing reliance on CIT vs. Coromandal
Industries Ltd [(2015) 370 ITR 586 (Madras)]. The ITAT upheld the order of CIT(A). Aggrieved by the
order of ITAT, the revenue preferred an appeal before HC.

Contentions of the Assessee
The Assessee contended that no question of law arises in the present appeal. Further, allowance of
deduction u/s 54 has been decided by the co-ordinate bench of the Delhi HC in case of CIT vs Bharti
Mishra [(2014) 265 CTR 374] and CIT vs. Kuldeep Singh [(2014) 270 CTR 561]. As regards claim u/s
54EC, the assessee relied on CIT vs. C Jaichander [(2015) 370 ITR 574 (Madras)].

Contentions of the Revenue
The revenue contended that since the new property was purchased before the transfer of property,
the sale proceeds from transfer of old property have not been utilized for the purchase of new

property, and therefore, the benefit u/s 54 should not be allowed. It was further contended that
deduction u/s 54EC for investment in specified bonds can be claimed only to the extent of Rs. 50 lacs
as clarified by inserting proviso u/s 54EC(1) of the Act w.e.f 1.4.2015. The new proviso was inserted
to clarify and remove any ambiguity that existed and not allow any additional benefit over and
above the limit of Rs 50 lacs.

Observations and Ruling of the HC
The Delhi HC upholds the ITAT order and held that the booking of the flat, with builder is to be
treated as 'construction' of flat and not 'purchase' for the purpose of Section 54 of the Act. The HC
noted the ITAT observation that CBDT Circular No.672 dated 16.12.1993 clarified the earlier circular
No. 471 dated 15.10.1986, wherein it was stated that acquisition of flat through allotment by DDA
has to be treated as a ‘construction’ of flat, similar analogy would apply to co-operative societies and
other institutions as well, and thus ITAT remarked that, “The builder would fall in the category of
other institutions and therefore booking of the flat with the builder has to be treated as construction
of flat by the assessee.”
HC further observed that the CIT(A) had deleted the disallowances after examining the terms of the
agreement, the occupation certificate, and the other letters-offer to finalize the details of interiors.
HC noted that the assessee had three years period from date of transfer of property i.e. December
2011 to construct a new house property. The possession of new flat was received in 2013 i.e. within
3 years from the date of transfer of asset. In this factual background, HC did not find any cogent
ground to hold that the assessee did not fulfill the conditions as laid down under section 54(1) of the
Act so as to deny the benefit of the said provision. The HC places its reliance on the co-ordinate
bench ruling in case of Bharti Mishra (supra).
As regards, the claim of benefit u/s 54EC, the HC allowed the deduction in view of Madras HC
decision in case of Coromandal Industries Ltd (supra), wherein it was held that time limit for
investment in specified bonds is 6 months and benefit flows from first proviso of section, which
states that if an assessee makes an investment of Rs. 50 lacs in any financial year. The amendment
bought in 2015 was to remove ambiguity in the first proviso of the section. This amendment was
applicable from 1.4.2015 and subsequent years.
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Our Comments
The benefit u/s 54 or u/s 54F is available to the assessee, if he purchases house 1 year before and
within 2 years after the date of transfer of flat. If the assessee constructs new flat, then the
construction shall be completed within 3 years from the date of transfer. In the section, nowhere it
is stated that the construction of the new flat shall be started before / after the date of transfer.
Only condition given in the section is date of completion. Hence, the HC in the above case has
allowed the benefit to the assessee.

.3HC Grants Exemption U/S. 10(15)(F) On Foreign Currency Loan Utilized To Repay Domestic-Loan
For 'Industrial Development'
Facts of the Case
Seven Seas Distillery Pvt. Ltd. (“the Assessee Company”) obtained foreign currency loan from London
Forfating Asia Ltd. The said loan was utilised for repayment of loan taken from Raghav Enterprises
Pvt Ltd, which was taken for working capital requirements.
As per section 10(15)(f) of the Act, interest payable by an industrial undertaking in India on any
money borrowed by it in foreign currency loan under the approved loan agreement by Central
Government is exempt from taxation. The Assessee Company obtained specific exemption from the
Ministry of Finance for not withholding any tax on the interest and administrative fees paid on loan
obtained in foreign currency for the purpose of working capital requirement. Hence, the Assessee
Company did not deduct any tax u/s 195 of the Act.
During the assessment proceedings, the AO held that loan proceeds were utilised for repayment of
loan. The exemption was granted by Ministry of Finance on the application made by the Assessee
Company to obtain foreign currency loan for the purpose of working capital requirement. Hence, AO
disallowed the interest expense u/s 40(a)(i) of the Act.
The CIT(A) deleted the additions made by the AO and ITAT upheld the order of CIT(A). Being
aggrieved by the order of ITAT, the revenue preferred an appeal before the HC.

Contentions of the Assessee
The Assessee Company contended that they had obtained specific exemption from the Ministry of
Finance and therefore, they were not required to deduct any tax on the interest paid to London
Forfating Asia Ltd. The Foreign currency loan obtained was utilised for repayment of loan taken from
Raghav Enterprises Pvt. Ltd., which was admittedly taken towards the working capital requirements.
The purpose of section 10(15)(f) stood satisfied.

Contentions of the Revenue
The Revenue submitted that the provisions of section 10(15)(f) provides that such interest payment
on foreign currency loans will be exempted, only if the loan is utilised for industrial development in
India. Since, in the present case, loan is utilised for repayment of another loan and was not directly

utilised for industrial development, the recipient of the said interest cannot claim exemption of
interest u/s 10(15)(f) and consequently the Assessee Company is required to deduct tax u/s 195 of
the Act.

Observations and Ruling of the HC
The Madras HC dismissed the revenue’s appeal. HC observed that the Assessee Company had
though not directly, but indirectly utilised the foreign currency loan for working capital
requirements, thus fulfilling the condition of utilising the loan for industrial purpose as per Section
10(15)(f) of the Act. On detailed analysis of section 10(15)(f), HC noted that the words in the said
provision are not "for industrial development", but the words "having regard to the need for
industrial development in India", which are wider in nature. They are wide enough to cover within its
ambit and scope even the indirect utilisation of the funds for industrial development in India.
Since, the Assessee Company had obtained specific exemption from the Ministry of Finance, the
same cannot be said to have been lost by such facts.
In effect, the HC allowed interest exemption benefit u/s 10(15)(f) for foreign currency loan taken by
the Assessee Company from overseas entity to repay the earlier domestic loan taken to meet its
working capital requirements.
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Our Comments
The above interest exemption u/s 10(15)(f) is applicable on the loans borrowed on or before June 1,
2001. However, in the above judgement, it is held that for the purpose of verification of utilisation of
the loan proceeds is not only to be seen directly but also indirectly. The loan repaid was borrowed
for the purpose of working capital requirement. Hence, the new loan borrowed for repayment of old
loan is actually utilised for working capital requirements.

HC Held That Up-Linking & Broadcasting Payments Are Not Technical Services As Defined In The
Act And Are Subject To TDS U/S 194C
Facts of the Case:
Media World Wide Pvt. Ltd. (“assessee company”) is engaged in the business of media broadcasting
and telecasting. It had entered into an Up-linking Bandwidth Services and for Air Time service
charges with different parties. While making payment to such parties for the services rendered by
them, the assessee deducted tax at source in accordance with Section 194C of the Act.
The AO held that the payments made by the assessee company to the Multi System Operators on
account of channel carriage fees and other payments related to the Up-linking charges and downlinking charges, Bandwidth and Air Time charges were covered by Section 194J of the Act, since such
payments were in the nature of fees for technical services. The assessee company was held liable for
short deduction and interest thereon.
The CIT (A) held that the services of Up- linking, Bandwidth Services, Air Time and Channel Carriages
to Multi System Operators were related to broadcasting and telecasting which is specifically covered
by the definition of 'work' in Explanation to Section 194C(iv)(b) of the Act. Such services require use
of sophisticated equipment for transmission of the assessee company’s programmes and such
equipment was made available to the assessee company for which it had made payments after
deducting TDS under Section 194C of the Act.
ITAT upheld the order of the CIT(A) and dismissed the revenue’s appeal. Aggrieved by the order of
the ITAT, the assessee company filed an appeal before the HC.
Observations and Ruling of the HC:
HC accepted the assessee’s contentions that 'technical services' referred to in Section 9(1)(vii)
contemplate rendering of a 'service' to the payer of the fee. Mere collection of a 'fee' for use of a
standard facility, which is available to everybody against payment of a fee, does not amount to the
provider of the facility receiving fee for technical services.
HC placed reliance of various SC and HC judgements, including the decision in case of Skycell
Communications Ltd. & Ors. v. Deputy Commissioner of Income Tax & Ors. ((2001) 119 Taxmann 496
Mad HC) and Commissioner of Income Tax v. Kotak Securities Ltd., ((2016) 383 ITR 1,SC) and held
that the deductees in the instant case simply carried out a contractual work of up-linking and
broadcasting programmes made or produced by the assessee company in the electronic media by
permitting the assessee company to avail the benefit of requisite electronic set up against payment

of a fee. It was purely contractual in nature and the assessee company has the right to use the set up
only so long as the contract subsists. The facilities offered by the deductees do not amount to
providing 'technical services' and hence, the payments they received from the assessee could not be
termed as 'fees for technical services'.
The HC ruled that Section 194C which would apply in the instant facts of the case, the deductees do
broadcasting and telecasting work for the assessee company and the definition of 'work' under that
Section is inclusive and specifically includes broadcasting and telecasting.
Citation:
Media World Wide Pvt. Ltd [TS-7-HC-2020(CAL)]
Our Comments:
The courts in the past have held that the word 'technical' would take its colour from the words
'managerial' and 'consultancy', between which it is sandwiched. Since the words 'managerial' and
'consultancy' involve a personal element, even the expression 'technical services' has to be
understood as a service which predominantly involves a personal element. A platform for Up-linking
and broadcasting of programmes in the electronic media is mechanized and automated and does
not involve any personal element.

HC Quashes CBDT's Order U/S 119(2)(B) And Condones Return-Filing Delay Due To Genuine
Hardships
Facts of the Case
In FY 2012-13, there was a change in majority of the shareholding pattern of the Assessee Company.
Subsequent to such change, there were several disputes between the new management and the
promoters of the Company. In 2014, a petition was filed with the Company Law Board (“CLB”)
alleging oppression and mismanagement of the investors and also an application was made in the
petition for appointment of an administrator to oversee the affairs of the Company. CLB appointed
the administrator to oversee the affairs of the Company.
The order of CLB was challenged before the HC. In October 2014, which appointed an auditor to
audit the books of account for FY 2012-13 and FY 2013-14. The statutory audit of the books was
completed only in February 2015. However, on account of continued disagreements between the
new management and the promoters and the administrator also resigned, there was management
deadlock in adoption of audited accounts. The matter was again referred to the HC for clarification
of administrator’s rights and appointment of a new administrator. Under such circumstances, the
return for AY 2014-15 was filed beyond the time prescribed under the Act alongwith application for
condonation of delay u/s 119(2)(b) of the Act.
The CBDT rejected the application for condonation of delay in view of para 5(i) of the Circular no.
9/2015. The CBDT raised doubts on the correctness of the claim made by the assessee in its ROI
based on the reluctance of the tax auditor to verify the veracity and correctness of the claims made
by the assessee company. Aggrieved by the order of CBDT, the assessee company filed a petition
before the Karnataka HC.
Contentions of the Assessee
The assessee company contended that there was genuine reasons for delay in filing the return. It
was further contended that CBDT could not have verified the merits of the claims made in the ROI.
The assessee company placed reliance on the decision of the case of Sitaldas K Matuani Vs. DGIT (Int
Tax, New Delhi) (187 taxmann 44 (Bom)).
Contentions of the Revenue
The revenue placed reliance on the order of CBDT and contended that condonation of delay is a
discretionary matter. It also placed reliance on Shapavathy Conductors (P) Ltd Vs. CCIT, Bengaluru-2
((2017) 87 taxmann.com 244(Kar)).

Observations and Ruling of the HC
The HC quashed the order passed by CBDT. The HC noted that Section 119(2)(b) of the Act
empowers the Board to condone the delay for avoiding genuine hardships. To support its
contention, the court referred to the SC decision of B M Malani Vs. CIT (2008) 10 SCC 617, wherein
it was held that expression ‘genuine hardship’ should receive liberal consideration. It is a well settled
legal position that the authority should satisfy itself about the genuineness of the claim, however it
should not examine the merits of the claim closely and come to definitive conclusion, which
amounts to prejudging the case.
The HC further held that the claim of the assessee company has been dealt with on merits by the
CBDT and circular no. 9/2015 does not apply to the CBDT. Hence, the delay in filing the return of the
assessee company was condoned.
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Our Comments
The circular no 9/2015 contains comprehensive guidelines on the conditions for condonation of
delay and procedure to be followed by Pr. CCITs / CCITs / Pr. CIT / CITs, for deciding such matters.
This circular however, does not lay any procedure for CBDT to condone. In the present case, CBDT
dealt with the merits of the case ignoring the genuine hardships that the assessee company had
faced.

Allowance Of Netting-Off Of Directly Relatable Undisclosed Expenditure From Undisclosed Income For
Determining Addition

Facts and Issues
The assessee was engaged in the business of Hotel. The assessee was subjected to survey
action under section 133A of the Income-tax Act, 1961 (hereinafter called ‘the Act’), wherein
the assessee made a declaration of income to the tune of Rs.56.00 lakh, comprising of Rs.26.00
lakh towards unexplained business promotion expenses (incurred in the shape of commission
paid to certain parties who were bringing in customers for the assessee’s hotel business);
Rs.25.00 lakh towards unaccounted receipts; and Rs.5.00 lakh towards other omissions and
errors. The assessee filed return of income with the additional income of Rs.17.00 lakh only.
Contentions of the Revenue
The Assessing Officer (AO) made addition of Rs.39.00 lakh (Rs.56.00 lakh – Rs.17.00 lakh) on the
ground that the assessee ought to have declared the income offered during the course of
survey.
The ld. CIT(A) deleted the addition of Rs. 25 lakh and sustained the addition at Rs.14.00 lakh.
Contentions of the Assessee
The assessee is of the view that if the undisclosed income is getting taxed, then the undisclosed
expenditure against the aforesaid income should be allowed to be netted off against such
income.
Observations & Ruling of the ITAT
The ITAT held that the assessee admitted to have received Rs.25.00 lakh over and above the
accounted receipts and incurred business promotion expenses of Rs.26.00 lakh in the shape of
commission paid to certain parties who were bringing in customers for the assessee’s hotel
business. Both the figures of receipts and expenses are emanating from the statement of the
assessee. The payment of commission to certain persons for fetching customers has direct
relation with the running of Hotel business from which unaccounted receipts of Rs.25.00 lakh
were earned. Thus, where undisclosed income is earned and for earning that income
undisclosed expenditure is also incurred, then the net of income vis-a-vis expenditure can only
be brought to tax.
Citation
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Comments
There are deeming provisions in the Act which provide for taxation of unexplained expenditure
and income. However, where undisclosed income and undisclosed expenditure are so
invariably linked then the same should be netted off. This is the basic principle of income tax
where only the income is taxed and has been upheld by the Tribunal

Annual Lettable Value Of A Property Can Be Taken As Per The Value Determined By The Municipal
Authorities
Facts & Issue
The assessee a resident individual is a co-owner of a flat in Delhi along with his father and his brother.
A part of the flat was given on rent to a partnership firm wherein his father was a partner. The
assessee and his brother declared income of Rs. 30,000 p.a. towards rent received. The assessee
submitted that the Annual letting Value (‘ALV’) of the property determined by the Municipal Authority
was Rs. 79,380 p.a. which can be adopted for determining the share in the rental income. The income
tax department however was not satisfied with the explanation and made an addition of Rs. 11,35,991
to the income of the assessee (Rs. 135,540 pm less the deduction allowable u/s 24) by referring to the
amounts of rental income that were received in respect of some other properties situated in the same
locality.

Contention of the Revenue:
Aggrieved by the addition to the income made in the assessment by the AO the assessee went in
appeal before CIT(A) who rejected assessee’s claim. However, considering that the addition to the
income was on a higher side, the rental income was directed to be taken at Rs. 100,000 pm.

Contention of the assessee
The flat owned by the assessee is a residential property used by the family for residential purposes.
The rental income amounts referred to by the AO were in respect of properties given on rent to banks
used for commercial purposes and not for residential use and therefore such higher amount of rental
for commercial use could not be said to be the annual value of a residential house property
contemplated under the provisions of Section 23 of the Income Tax Act.

Decision of the Tribunal
The assessee has supported its case through valuation report of the Municipal Authority. The AO and
CIT(A) didn’t accept the municipal valuation. The addition of Rs. 1 lakh rental income sustained in the
appellate order by the CITA is without any basis. If the income tax department intended to reject the
valuation of the Municipal Authority, they should have made an enquiry with Municipal Authorities or
any Government Agency as to the amount that the said property might reasonably expected to be let
from year to year. Annual lettable value taken by the assessee could not have been rejected outright
de hors such inquiry by the AO. The method used by the department to arrive at the figure of annual
lettable value of the property was purely an estimation. The order of CITA was set aside.
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Our Comments
Honourable ITAT has rejected the addition to income based purely on arbitrary estimation of rent and
upheld the principle that determination of annual lettable value of a property has to be made on
reasonable basis having due regard to the nature of property, the purpose for which property is used
and all the attendant factors which have a bearing on the determination of the lettable value under
open market conditions .

Assessee's Indian-Agent Not A PE When Remunerated At ALP In Terms Of APA
Facts & Issue
The assessee is a tax resident of France and engaged in shipping business in International Waters. It
carries business through its agent CMA CGM Agencies India Private Limited (‘CCAIPL’). The assessee
has filed return of income as per provisions of section 44B r/w section 172 of the IT Act and claimed
benefit as per Article 9 of India France tax treaty as it relates to revenue earned from the shipping
business in International Waters. The benefit claimed by the assessee included revenue earned from
Inland Haulage Charges (‘IHC’).
The income tax department challenged that the benefit of Article 9 of the treaty cannot be extended
to above source of income and shall be taxed in India. Further, the income tax department also held
that CCAIPL is the agency PE of the assessee in India and hence liable to tax in India.

Contention of the Revenue
Taxability of IHC: The revenue contended that IHC is received on account of transportation in
domestic traffic and not in international traffic as contemplated under Article 9 of the treaty. The said
amount is not said to be earned in the course of shipping business on international waters. Hence, the
said amount is taxable in India as business profits as it is not covered as per provisions of section 44B
of the IT Act. It was also held that since the assessee has an agency PE in India, Article 5 of the treaty
would get triggered.
As per the DRP also, Article 9 of the treaty only covers income from operation of ships in International
Traffic.
Contention of the assessee
Taxability of IHC: The assessee contended that IHC is integrally connected with the shipping business
in International Waters. The assessee placed reliance on the decision of Bombay High Court in case of
SAF Marine Containers NV.

Decision of the Tribunal
Taxability of IHC: The ITAT has relied on assessee’s own case in previous years. In the said order, the
ITAT had mentioned that Bombay High Court in the case of SAF Marine Containers NV has decided the
issue in favour of the assessee since the corresponding Article in India – Belgium treaty included the
term “any other activity directly connected with such transportation” whereas these wordings are not
available in India – France treaty. However, Bombay High Court in the case of DIT Vs. A.P.Moller
Maersk A/S (ITA No.1306 of 2013 dated 29-04-2015) to which India-Denmark treaty applies has held
that the principles involved in the decision of Safmarine Container Lines N.V (Supra) also govern the
case of A.P. Moller Maersk A/S (supra). There is no dispute that the Article 9 of India-France DTAA is
identically worded to the corresponding Article in India-Denmark DTAA. The assessee in the case of
A.P.Moller has contended that the presence or absence of the above expression will not make any
difference. The said contention is also supported from the OECD Model Convention. Hence, ancillary
activities connected to shipping business are also included in Article 9.
Assessee has an agency PE in India: In regards to considering CCAIPL as agency PE of the assessee, the
ITAT held that the question relating to existence or otherwise of PE shall arise only if any part of its

income is liable to be taxed as business income of the assessee. Since, it has been held that IHC and
Feeder vessels charges are shipping income eligible for relief under Article 9 of the India-France treaty,
no income of the assessee is liable to be taxed as business profits in India. Hence the question relating
to existence or otherwise of Permanent Establishment shall also become academic in nature.
Further, it was also held that if the Indian agent is remunerated at arm’s length, then the agent shall
be construed as agent of independent status and accordingly no agency PE would exist in such case.
To substantiate the case, in the advance pricing agreement between CCAIPL and CBDT entered on
24th November 2015, it has been agreed that remuneration @ 18% between the assessee and its
Indian agent has to be considered to be at arm’s length. The assessee successfully demonstrated that
the payment made by the assessee to its Indian agent were at the arm’s length price of 18%. Hence,
CCAIPL cannot be construed as agency PE of assessee in India.
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Our Comments
The decision of Honourable Mumbai Tribunal is based on the specific language employed in the Indo
French DTAA. The ITAT has come to hold that if the dependent agent is paid at ALP then the arm’s
length dealings between the Principal and the Agent itself mitigate the presence of any PE in India. The
ITAT inter alia has also referred to the Advance Pricing Agreement (‘APA’) entered into by the taxpayer
and the Indian group entity which the Revenue before the Honourable Bench had argued to be a
dependent Indian agent of the taxpayer.
Impact of Multilateral Instrument (‘MLI’)
In the context of this decision of the Honourable Tribunal , Article 12 of Multi Lateral Instrument (MLI)
relating to Artificial Avoidance of PE Status through Commissionaire Arrangements and Similar
Strategies bears vital reference. The provisions are a consequence of Base Erosion and Profit Shifting
(BEPS) initiative under Article 7 undertaken by OECD member countries viz. changes to PE definition
(Article 5 of OECD Model Convention). Under the said provisions the Dependent Agent Permanent
Establishment ( DAPE) definition would come under the scanner and the criteria of agent remunerated
at arm’s length may not ipso facto mitigate the PE status determination. The impact of this clause is
that the existing Indo French DTAA would get modified as per Article 12(2) of MLI.
Amendments proposed in the Finance Act 2020
Attention of readers is also invited to the recent amendments proposed in the Finance Act 2020
wherein the scope of Safe Harbour Rules (SHR) and Advance Pricing Agreement (APA) is sought to be
expanded to provide for profit attribution to PE as a measure to ensure tax certainty.

Bright Line Test Without Any Agreement Of Promoting Brand Not Applicable
In a recent judgment, the Delhi ITAT deleted the AMP adjustment made by the TPO in the absence
of any arrangement between the assessee and its AE for incurring AMP Expenditures.

Facts & Issue
The assessee company i.e. PepsiCo India Holdings Pvt. Ltd was engaged in the business of trading
and manufacturing of the soft drink beverages, aerated and non-aerated drinks and snack-food
items. The company was also engaged in the business of providing loans to companies involved in
the business of manufacture of soft drinks. The TPO proposed applying the Bright-line test
adjustment to expenditure on AMP to determine its arm’s length price.
Irrespective of the favourable order of the tribunal in assessee’s own case for previous years, the
DRP upheld the addition made by the TPO considering revenue’s appeal before the HC.
Being aggrieved the assessee filed an appeal before the Hon’ble ITAT.

Contentions of the assessee
Before the ITAT the assessee contended that, the issue is covered by previous year’s orders of the
tribunal order wherein the issue was decided in favour of the assessee.

Contentions of the Revenue
Before the ITAT, the revenue relied upon the AO/ DRP orders.

ITAT’s decision
The ITAT observed that, the coordinate bench had deleted similar adjustment on account of AMP
expenditure considering the fact that there was no agreement/ arrangement for AMP expenditures
between the assessee and its AE; also the same was not incurred at the instance/ behest of the AE.
Hence, the same could not be considered as an international transaction. Further the ITAT observed
that, as per the FAR analysis of the assessee, there were no impact of said AMP expenditure on
profits, income, losses or assets accrued to the AE. Coordinate bench relied upon the decision in the
case of Sony Ericsson Mobile Communication which had rejected the plea of the revenue that, AMP
gives rise to brand promotion of the AE, as brand valuation is required at the time of selling of brand,

which was not the case. The ITAT also rejected the DRP’ s action of not accepting previous year’s
ITAT order. ITAT held that, as on date, the circumstances were same and those ITAT orders were not
held to be invalid. Accordingly, the ITAT followed those predecessors and set aside the findings of
the DRP and directed the AO to delete the AMP adjustment.

Citation
PepsiCo India Holdings Pvt. Ltd V/s DCIT [TS-18-ITAT-2020(DEL)]

Our Comments
In today’s multinational world, most of the foreign parent companies set up subsidiaries in India to
carry out various functions such as License-manufacturing, selling and distributing products. In such
situations, Intellectual property rights or license of product lies with the parent entity only and the
subsidiaries are responsible only for marketing and distribution.
While providing marketing and distribution services to the parent entity, these subsidiaries incur
some Advertisement, Marketing and Promotion Expenses (AMP Expense) which gives rise to brand
promotion of the parent entity which is ultimately beneficial or profitable to the parent entity.
In the impugned case the situation was different as there was no such arrangement between the
assessee and its AE. Hence in order to apply Bright Line Test one should have to establish prior
arrangement for brand promotion between two entities.

Certificate Date Issued By The Ministry Of Tourism Is Not Relevant For The Purposes Of Claiming
Deduction Under Section 35AD
Facts & Issue
The assessee is a private limited company engaged in operating hotels under the brand name ‘Taj’.
During the year under consideration, the assessee had claimed deduction under section 35AD in
respect of newly commenced hotel claiming to be a 4 Star hotel. During the assessment proceedings,
the AO observed that the assessee had not received the certificate from the Government of India till
date. Thus, the Assessing Officer denied the deduction under section 35AD. The CIT(A) upheld the
action of the AO. Aggrieved, the assessee filed an appeal before the ITAT.

Contentions of the Assessee
The assessee contended that the deduction under section 35AD could not be denied merely on the
ground that the certificate was issued by the Ministry of Tourism on January 30, 2018. Reliance was
placed on the Madras HC decision in the case of CIT vs. Ceebros Hotels (P) Ltd. (2019) 101
taxmann.com 173.

Contentions of the Revenue
The revenue strongly placed reliance on the Supreme Court decision in the case of Dilip Kumar & Co.
and Others (TS-336-SC-2018-CUST), wherein it was held that exemptions provisions are to be strictly
construed.

Observations & Ruling of the ITAT


The ITAT grants benefit under section 35AD to the assessee by relying on the Madras HC
decision in the case of CIT vs. Ceebros Hotels (P) Ltd. (supra).



The ITAT noted that the Certificate of classification classifying the hotel as 4-star category had
not been doubted by the revenue. The ITAT also observed that the date of issuance of this
certificate/the period for which the classification has been granted, is irrelevant for the grant of
deduction under section 35AD of the Act.



The ITAT concluded that once the conditions of section 35AD are fulfilled, the section per se, not
requiring any specific date of operation and therefore, the deduction cannot be disallowed.



The ITAT distinguished the Supreme Court decision in the case of Dilip Kumar & Co. and Others
(supra) on the reasoning that the revenue had not brought any ambiguity in the provisions of
section 35AD pf the Act.

Citation
Benares Hotels Ltd vs. DCIT [TS-819-ITAT-2019(LKW)]

Comments
The objective behind introducing the section 35AD is to provide incentive to hotels as hotels are
important component of the tourism product. The HC while rendering the above decision, has
looked into this objective and held that section 35AD is an incentive-based provision. Thus, the
deduction under section 35AD can not be denied if all the conditions mentioned therein are satisfied
though the certificate has not been issued by the Government of India.

Conversion Of Compulsorily-Convertible Preference Shares At Premium Not Taxable Under Section
56(1) Of The Act
Facts & Issue
The assessee is engaged in the business of import and wholesale trading in branded readymade
garments and had exclusive rights / licenses /franchise for sale of products in the Indian territory.
During the financial year 2009-10 (Assessment Year 2010-11), the assessee allotted shares to its
shareholders (PE investor) at a premium. In one case the assessee issued the shares @ Rs. 19
(including premium of Rs. 9) and in other case Compulsory Convertible Participative Preference
Shares (‘CCPPS’), having face value of Rs. 220 were converted into equity shares of Rs. 10/share and
booked premium of Rs. 210/share. In conversion of CCPPS to equity shares, the assessee did not
receive any money but it was treated as such in the books of accounts on the basis of contractual
obligation. The assessing officer (AO) held that the issue of shares was sham and taxed the share
premium under section 56(1) of the Income-tax Act, 1961 (‘Act’).
Being aggrieved by the assessment framed, the assessee preferred an appeal to the Commissioner of
Income-tax (Appeals) [CIT(A)], who decided the appeal against the revenue.

Issue for consideration: Whether the share premium on issue of shares and conversion of CCPPS
into equity shares is a sham and be taxed under section 56(1) of the Act?

Contentions of the Assessee
Justifying the share premium, the assessee submitted that having regard to the future prospect,
business plan, future cash generation capacity, growth etc the valuation of the company was
estimated at USD 60 million.
In terms of agreement for issue of CCPPS, CCPPS were due to be converted into equivalent equity
shares.
The assessee stated that the money received towards share premium has been duly credited to
share premium account in the balance sheet and in the books of the investor; the same is reflected
as investment in shares on the assets side of its balance sheet. The assessee submitted that there is
no question of treating the said receipt of amount as income under section 56(1) of the Act. The
assessee filed various evidences justifying the share premium.

Contentions of the Revenue
The AO observed that, based on the net asset method, the fair market value of the shares was Nil.
However, the market value of the shares on the bases of valuation report of the shares was Rs. 10.
The company since inception was incurring losses and thus not in a position to command a premium
and thus the assessee was not justified in charging a premium.

The share premium was utilized towards giving loans and advances to subsidiary companies and for
making investments in subsidiary companies. Thus, the share premium has been utilized for
purposes other than those specified under section 78(2) of the Companies Act.
The AO also held that the assessee had not provided details of the investors and the genuineness
and creditworthiness of the investor was not established. Furthermore, the assessee has also not
provided details of the investor’s source of funds. Thus, the AO held the transaction to be a sham
and held that the very nature of the amount brought in the books was not a share premium but the
receipt taxable under section 56(1) of the Act.
The AO also observed that transfer of funds (share premium) is in the nature of revocable transfer of
asset within the meaning of section 61 to 63 and thus taxable.

Observations & Ruling of the Tribunal
The Tribunal noted the assessee was into business of cash and carry wholesale trading of 7 major
premium and luxury international brands in India through its different subsidiaries. The assessee had
issued CCPPS to PE investors on the basis of the valuation of the entire business, future prospects,
business plan, growth etc. The Valuation of the entire business was USD 60 million. It was agreed
between the PE investor and the assessee that the CCPPS (Rs. 220 each) shall be converted into
equal number equity shares of Rs. 10 each.
The Tribunal noted that the valuation report of the CA determining the market value of shares @ Rs.
10 was based on the erstwhile guidelines issued by the Controller of Capital Issues (CCI) which were
prescribed by the RBI for issue of shares to non-residents. The said methodology only considers the
traditional method of valuing shares i.e. the average of the net book value of the company and the
profit earning capacity value based on past earning and was not the correct methodology for
determining the fair value of the business. And since the assessee was a new entity (without
significant track record), the CCI valuation would be nil. In view of the above, the Tribunal
disregarded the contention of the AO that the company did not command a share premium on the
basis of CA valuation.
The Tribunal also held that material evidence (Foreign Investment Promotion Board of India
approval, Foreign Inward Remittance Certificate, Compliance certificate from Company Secretary,
copies of share certificates, Foreign Venture Capital Investor registration certificate, shareholder
agreement, etc.) show that the shares were issued and could not be doubted only for the reason
that the assessee company had incurred losses in past 5 years. Thus, there was no case of the
conversion of CCPPS as a means of tax avoidance.
The Tribunal also disregarded the contention of the AO that section 61 to 63 applied to the
transaction since there is no question of any transfer or any assets or any income there from on
which the transferor has the right to reassume power over the income or assets.
The Tribunal acknowledged that the receipt of share capital and share premium is not chargeable to
tax under any of the heads specified in Sec. 14 in items A to E. However, the same is envisaged as
income under section 2(24) (xvi), which clause is applicable was brought by the Finance Act 2012

w.e.f 01.04.2013. Thus, the share premium was held to be not eligible to tax under section 56(1) of
the Act.

Citation
Brand Marketing (India) P. Ltd [TS-818-ITAT-2019(Mum)]

Our Comments
The decision of the Tribunal is fact specific. The tribunal has held that share capital and share
premium, which is not chargeable to tax under any specific head of income would automatically get
taxed under section 56 of the Act. The Tribunal also seem to suggest that for determination of the
valuation of the shares, future performance of the company should be considered and the past
performance is not as relevant.
This decision is applicable to years prior to assessment year 2013-14 i.e. before insertion of section
56(2)(viib) of the Act. In the current regime, the issue of shares at a premium of over and above the
market value would be taxable under section 56(2)(viib) of the Act. However, a proposition can be
made that the conversion of preference shares into equity share may not be taxable under section
56(1)(viib) for the reason that the assessee cannot be said to have received any property
independent of the existing shares which were compulsorily convertible. Section 47(xb) does not
reckon such conversion as a transfer.
Lastly, the Tribunal has not commented on the argument made by tax authorities that, share
premium assumed the character of a revenue receipt where the share premium was used in
violation of section 78(2) of companies Act, 1956 i.e. for giving loan etc.. This view has been upheld
in the case of Exind Trading Private Limited vs. ITO [ITA no. 351/Mum.2016.

Cost Of Previous Owner To Be Considered As ‘Cost Of Acquisition’ In Respect Of Sale Of
Immovable Property Acquired Through Amalgamation
Facts & Issue
During the year under consideration, the assessee company had sold the property, which was
acquired in the year under consideration through the scheme of Amalgamation sanctioned by the
High court. The holding company had purchased the aforesaid property before 1981. Accordingly,
the assessee company had calculated the Long-Term Capital Gain arising from the transfer of such
property by taking the cost of acquisition of previous owner (i.e. cost to amalgamating company
which was the cost of acquisition as on 1981) included in the total income. The AO did not accepted
the contentions of the assessee company and observed that the holding company had ceased to
hold the whole of share capital due to scheme of amalgamation and the assessee had sold the
property before the expiry of 8 years of transfer of asset. Thus, the AO invoked invoking the
provisions of 47A read with section 49(3) and considered the cost of acquisition as the cost at which
property sold by holding company to subsidiary and granted the indexation benefit from the year in
which the amalgamating company / subsidiary company purchased the property from the holding
company. However, the CIT(A) granted a relief to the assessee. Aggrieved, the Revenue had filed the
appeal before ITAT.

Observations & Ruling of the ITAT


The ITAT allowed the benefit of indexation from the year 1981 on long-term capital gains arising
on sale of immovable property acquired via amalgamation scheme.



The ITAT noted that the provisions of section 47A are not charging provisions and provide for
withdrawal of exemption granted to the holding company as per the provisions of section 47(iv),
if the transferor company ceases to be a one hundred percent holding company within eight
years from the date of transfer of the asset.



The ITAT held that the cost of acquisition of the amalgamating company shall be the cost of
acquisition to the assessee company, which, in turn, shall be the cost of acquisition of holding
company, i.e., before 1981, when the property was acquired. Therefore, the cost of acquisition
shall mean the cost of acquisition to the assessee, or the fair market value as on April 1, 1981, at
the option of the assessee. The indexation of cost, is therefore, available with reference to such
actual cost of acquisition or fair market value, at the assessee's option.



The ITAT also observed as regards to allowability of depreciation on the aforesaid property that
as per the provisions of section 50 r.w.s 50A of the Act, depreciation should actually be allowed
to the assessee. The depreciation claimed by the assessee company did not result in any
reduction of the assessee's tax liability of any assessment year, due to the current and brought
forward losses, and therefore, the depreciation claimed on the building by the assessee
company was only used for reducing the WDV of the asset in question and was always carried
forward in the relevant assessment years.



The ITAT held that the claim of depreciation must result in reduction of the taxable income of
the assessee This interpretation is in consonance with the spirit and purpose of the provisions of
section. 50 r.w.s. 50A, which were introduced to avoid double benefit to the assessee in the

form of depreciation as well as benefit of cost on sale of depreciable asset. However, where no
benefit of depreciation has been allowed to the assessee, there remains no basis for pressing
into service, the provisions of sections 50 and 50A of the Act and the assessee would be entitled
to claim benefit of indexation. In the instant case, the assessee has irrefutably not obtained any
benefit of depreciation on the building forming part of the block and, as such, the provisions of
section 50A will not be applicable.

Citation
DCIT vs. RRJ Infra Industries Pvt. Ltd [TS-812-ITAT-2019(LKW)]
Comments
In the above decision, the aforesaid property has been transferred twice through the amalgamation
scheme. The revenue contended that the cost of acquisition should be the cost of amalgamating
company, which was acquired through amalgamation subsequent to 1981. The ITAT held that the
cost of acquisition should be the cost of previous owner originally acquired, to be considered for the
purposes of computing long-term capital gains.

Deduction Under Section 54 Is Available Against The Long-Term Capital Gains Arising Out Of The
Sale Of Rights Of Under-Construction Property
Facts & Issue
The assessee, being an individual, purchased a flat under-construction with the developer. The
developer could not complete the project and there was inordinate delay. The assessee decided to
sell the flat under construction to avoid any risk. Accordingly, a tripartite agreement was executed
between the assessee, developer and the purchaser. Further, the parties also entered into an
unregistered sale agreement. The assessee received the sale price in consideration of the transfer of
rights from the purchaser. The assessee purchased another flat and reinvested therein the amount
received on sale of rights. The assessee in the original return of income did not claim any deduction
under section 54 of the Income tax Act. Subsequently in the course of assessment the assessee
offered the capital gain and claimed deduction under section 54 of the Act. The AO refused the claim
giving the finding that the assessee had not received the possession of the flat under construction
and no documents such as agreement for UDS or construction agreement entered with the
developer were submitted during the course of the assessment proceedings and the flat was not
transferred to the assessee. The CIT(A) upheld the action of the AO.
Aggrieved, the assessee filed an appeal before the ITAT.

Contentions of the assessee


The assessee acquired a new flat towards which he claimed the deduction under section 54
against the profits arising from the sale consideration of under-construction property.



The assessee had transferred his rights and received the consideration, the gains arising out of
which is capital asset and it had to be assessed under the head capital gains only.



Since the assessee had also purchased another flat, the assessee was entitled for the benefit of
exemption under section 54 of the Act.

Contentions of the Revenue
The revenue submitted that the transaction between the assessee and the seller was not registered
and hence, there was no transfer. Accordingly, the assessee was not entitled for the benefit of
deduction under section 54.
The revenue also relied on the orders passed by the lower authorities.

Observations & Ruling of the ITAT


The ITAT allowed the claim of deduction under section 54 against the long-term capital gains on
sale of rights of under-construction property to third-party purchaser.



The ITAT observed that the assessee had booked a flat and paid more than 75% of the total sale
consideration, which could not be completed by the developer and there was an inordinate
delay, thus, to mitigate the risk, assessee entered into a tri-party agreement for sale comprising

of assessee, developer and a third-party purchaser, vide which he transferred his rights in favour
of the buyers, subsequently the assessee had acquired a new flat and had claimed deduction
under section 54.


Since the assessee had transferred his rights and received consideration, the gains
arising therefrom, are related to a capital asset and accordingly, assessable as long-term
capital gain. Thus, the ITAT directed the AO to compute the long-term capital gains and
allow the exemption under section 54.

Citation
Shri Narayan Agarwal vs ACIT [Reported in TS-776-ITAT-2019(Chny)]

Our Comments
Readers’ attention is invited to the provisions of section 2(47), which defines ‘Transfer’ of an asset,
and Explanation 2 thereto, which indicates that capital gains are taxable in the year in which
agreements are entered into or arrangements are made whereby a purchaser obtains control and an
interest in the property gets created in his favour even if the transfer of immovable property is not
actually effected or completed under the general law. The above ITAT decision has duly taken
cognizance of the aforesaid underlying principle laid down in the Act and the greater latitude that is
permitted while interpreting and applying the provisions of fiscal statutes vis-à-vis other statutes.

Discount Earned On FCCB Buyback Held To Be A Non-Taxable Capital Receipt
Facts & Issue
The assessee company was engaged in manufacturing and trading of plastic moulded toys, school
furniture, playground equipment, infrastructure and automotive products etc. The assessee raised
an amount of 40 crores by way of issue of Foreign Currency Convertible Bonds (FCCB) in financial
year (‘FY’) 2007-08 from two overseas entities. During FY 2010-11, the assessee bought back the
FCCB at a discount of 9.46 crores and repaid a sum of Rs. 33.45 crores. The discount on buyback of
FCCB was treated as a capital receipt not chargeable to tax.

Issue for consideration: Whether the discount on buyback on FCCB / waiver of loan is a capital
receipt?

Contentions of the Assessee
The FCCB was a capital receipt utilised for acquisition of capital asset, thus, the discount thereon was
also capital receipt not chargeable to tax. It was also contended that since FCCB was not claimed or
allowed as deduction in any previous year, the section 41(1) of the Act would not be applicable. It
was also contended that the discount could not be taxed under section 28(iv) since benefit received
in form, other than the shape of the money arising from the business, could only be considered
under section 28(iv) of the Act. The assessee relied on the decision of CIT Vs Mahindra and Mahindra
Ltd. (404 ITR 1) (SC) and Solid Containers Limited vs. DCIT (308 ITR 417)(Bom).

Contentions of the Revenue
The assessing officer (‘AO’) held that the transactions relating to FCCB were adventure in the nature
of trade and thus the discount on the FCCB was business income and rejected the contention that
the discount was a capital receipt. It was also held that that funds were raised through FCCB with the
clear intention or motive to earn profit from discount on buy-back of FCCB and thus the discount on
FCCB was a trading receipt. The AO also argued that the discount was unexplained credit under
section 68 of the Act.
The CIT(A) following the decision of the Hon’ble Delhi High Court in the case of Logitronics (P)
Limited Vs CIT (2011), 197 Taxman 394 (Delhi), wherein it was held that if the loan was taken for
acquiring a capital asset, any waiver thereof would not make any income taxable, otherwise it would
be taxable. The CIT(A) also relied on the decision of Solid Containers Ltd. Vs DCIT (supra) and
decision of the Hon’ble Madras High Court in the case of CIT Vs. Aries Advertising Private Limited 255
ITR 510 wherein the waiver of loan taken for trading liability was held to be taxable.
The tax authorities also contended that since the expenses on raising the FCCB had been claimed as
revenue expense, the discount on repayment of FCCB should also be treated as revenue receipt.

Observations & Ruling of the Tribunal
The Tribunal dismissed the allegation of the AO that, the activity of raising FCCB was an adventure in
the nature of trade with the motive and intent to earn profit, as being without basis.
The Tribunal held that since FCCB was used for the purpose of acquisition of capital assets, the
waiver of part FCCB (discount) would be a capital receipt. The Tribunal relied on the decision of
Logitronics (P) Limited Vs CIT. The Tribunal also relied on the decision of Hon’ble Apex Court in the
case of CIT Vs Mahindra and Mahindra Ltd. (supra) and held that the discount could not be taxable in
section28(iv) since the benefit was received in the shape of money and section 28(iv) was applicable
only to non-monetary benefits.

Citation
OK Play India Ltd [TS-15-ITAT-2020(DEL)]

Our Comments
The decision of the Tribunal is based on the legal principles propounded by the higher courts. The
Revenue contention that since expenses for issue of FCCB were allowed as revenue expenditure,
discount on the buyback of FCCB was also a revenue receipt is contrary to the position that cost of
raising a loan and cost of acquiring an asset are two different things (refer India Cements Limited 60
ITR 52). The issue of taxation of reduction in liability for acquisition of a capital asset is settled by the
decision in the case of Mahindra and Mahindra Ltd. (supra). By the same logic, such reduction could
not be reduced from cost of fixed asset acquired using FCCB funds.

Exemption Under Section 54 Would Be Available In Respect Of Instalments Paid For Construction
Prior To 1 Year From The Date Of Transfer
Facts & Issue
During the year under consideration, the assessee had sold his flat. The assessee had invested in the
construction of the new property with the builder for which the assessee had paid instalments since
September 2009. Accordingly, the assessee claimed the exemption under section 54 in respect of
capital gain on transfer for the old property during the year under consideration. During course of
the Assessment proceedings, the Assessing officer observed that the assessee had entered into an
agreement for purchase which was two years prior to the date of transfer and restricted the claim
under section 54 with respect to the instalments made after the date of transfer of the old asset.
Accordingly, the balance claim was disallowed. The CIT(A) upheld the action of the AO.
Aggrieved, the assessee filed an appeal before the ITAT.

Contentions of the Assessee



The assessee had already invested more than 50% of the cost of the new asset since September
2009
That the assessee had invested the entire proceeds from the sale of old asset and thus, the
assessee was eligible for claim of exemption under section 54 of the Act.

Contentions of the Revenue
The revenue relied on the assessment order passed by the AO.

Observations & Ruling of the ITAT



The ITAT held that the assessee was eligible for deduction under section 54 of the Act for the
instalments paid prior to one year from the date of sale of asset.
The ITAT observed that the flat was sold during the year under consideration, whereas the
assessee had started giving instalments to the builder since September 2009, which was prior to
one year from the date of transfer of the asset.

Citation
Gulshan Arora vs. ACIT [TS-825-ITAT-2019(DEL)]

Comments
Section 54 inter-alia, provides for exemption when the assessee has invested in the new house
property either one year before the date of transfer or two years after the date of transfer. The ITAT
in the above case, has literally interpreted the provisions and accordingly, allowed the claim of
exemption under section 54 to the assessee.

Interest Paid On Share Application Money Eligible For Deduction Under Section 36 (1)(iii)
Facts & Issue
The assessee company paid interest on share application money received from the directors. The
case was selected for scrutiny. During the course of assessment proceedings, the assessee filed the
copy of return of income, bank statement and profile of the key personnel viz. its directors. The AO
did not accept the same and made disallowance of interest on share application money claimed
under section 36(1)(iii) on the ground that the assessee had not submitted the supportive
documents in substantiation of its claim. The CIT(A) upheld the disallowance by the AO.
Aggrieved, the assessee filed an appeal before the ITAT.

Contentions of the assessee


The assessee had filed all the documentary evidences substantiating its claim, which had not
been properly considered by the Revenue authorities.



The assessee relied on the earlier decision of Honourable Delhi ITAT in its own case on the issue
in question.

Contentions of the Revenue
The revenue relied on the orders passed by the lower authorities.

Observations & Ruling of the ITAT


The ITAT allowed the claim of interest paid on share application money under the provisions of
section 36(1)(iii) of the Act.



The ITAT noted that the assessee could not allot securities within the period of 60 days and
accordingly, interest @ 12% was paid in view of the notification issued by the Ministry of
Company Affairs dated December 14, 2011.



The ITAT observed that section 36(1)(iii) nowhere restricts the disallowance in respect of interest
paid on the share application money. The share application money until the shares are not
allotted, is capital borrowed for the purposes of business. The share application money pending
allotment is refundable. Therefore prior to the allotment of shares, the share application money
pending allotment retains shape of capital sum borrowed. Until and unless, there is an embargo
and restriction under section 36(1)(iii), no disallowance can be made in respect of interest paid
on the share application money.

Citation
Panarc Consulting Group Pvt. Ltd. vs ITO [Reported in TS-22-ITAT-2020(Del)]

Our Comments
The provisions of Section 36 (1) (iii) allow deduction of interest paid in respect of capital borrowed
for the purposes of business. The judicial pronouncements have upheld proposition that the share
application money pending allotment is a liability and therefore, retains the character of borrowing
as the money remains refundable till the shares are allotted.
The expression for the purposes of business is of very wide import and has been employed both in
provisions of Section 36(1)(iii) and Section 37(1). The judicial decisions have upheld the proposition
that the money which is of the nature of borrowing and when used by the assessee company in its
existing business operations, the interest expenses incurred thereon is eligible for deduction.

It Is The Duty Of The Assessing Officer To Compute The Income Of An Assessee Correctly Even If
Deduction Was Not Claimed In The Return Of Income

Facts and Issues
The assessee was owner of two flats. One flat was purchased by the assessee and other was
inherited. The assessee entered into a development agreement for re–development of the
property. Accordingly, the assessee received two new flats against surrender of the old flats.
The assessee offered capital gain in respect of surrender of flat purchased and the new flat
received and claimed deduction under section 54 of the Act. Insofar as the new flat received in
lieu of flat inherited, the assessee did not offer the same to tax. However, in the course of
assessment proceedings, the assessee offered capital gain arising from flat inherited and
claimed deduction under section 54F of the Act in respect of the new flat received on surrender
of flat. The Assessing Officer (AO) did not allow assessee’s claim of deduction under section 54F
of the Act.
Contentions of the Revenue
The AO disallowed the deduction under section 54F since the deduction was not claimed in the
return of income filed. Further, he held that the inherited flat was a residential premise not
eligible for deduction under section 54F of the Act and merely the flat was used as an office will
not change its character as a residential house. The CIT(A) affirmed the decision of the AO.
The Departmental Representative contended and supplemented that the assessee had
deliberately suppressed the fact that he was the owner of one more flat and has received a new
flat on surrender of that flat.
Contentions of the Assessee
The assessee contended that the inherited flat was used as an office, and thus was believed as a
commercial property and thus, was eligible for deduction under section 54F of the Act.
Alternatively, it was contended that the assessee has to be allowed deduction under section 54
of the Act irrespective of assessee’s claim of deduction under section 54F of the Act and
accordingly, raised additional ground claiming deduction under section 54 of the Act for the
first time before the ITAT.

Observations & Ruling of the ITAT
The ITAT confirmed that there is no doubt that the flat transferred by the assessee is a
residential flat and on re–development the assessee has also received a residential flat.
The ITAT further held that even if the assessee had not claimed the deduction under section
54F in the return of income, or incorrectly claimed the deduction under section 54F or had
suppressed the ownership of the inherited flat, the assessee, being within the framework of
law, was eligible to claim statutory deduction under section 54 of the Act. Accordingly, the ITAT
allowed the alternative claim/ground of the assessee raised before the ITAT for the first time.
The deduction claimed by the assessee should have been allowed under the correct provision.
Merely because the assessee has claimed deduction under section 54F of the Act, by treating
the flat as a commercial property, assessee’s claim of deduction under section 54 of the Act
cannot be disallowed.
The ITAT directed the AO to allow assessee’s claim of deduction under section 54 of the Act in
respect of the inherited flat after verification and the claimed of deduction under section 54F
was held to have become redundant and was dismissed accordingly.
Citation
Satish S Prabhu v/s Asst. Commissioner of Income Tax, Circle-27, Mumbai. [TS-796-ITAT2019(Mum)]

Comments
It’s a trite law that the additional deduction claimed before the AO, cannot be disallowed
merely for the reason the same has not been claimed in the return of income. The ITAT have
once gain affirmed the cardinal principle that no taxes should be recovered illegally (i.e. not
within the framework of law) and indirectly cast a duty on the assessing officer to assess the
income correctly as per law.
The ITAT also affirmed that additional legal ground be raised for the first time before it.

ITAT Deletes The Addition For Income Discrepancy In Books Of Accounts Vis-À-Vis Income
Reported In Form No. 26AS
Facts of the case
Goldmine Developers Pvt. Ltd., (‘Assessee’) a real estate agent, had various chain of sub-brokers. The
Assessee assisting in booking the flats with the builders and the commission income was booked on
the receipt of the payment from the flat allottees by the builder. The details of the payment received
by the builder from the flat buyers is available with the builder and on receipt of the confirmation,
the Assessee raises an invoice to the builder for the commission income. Unless the sums are paid by
the buyer, the Assessee is not entitled to commission income.
During the AY 2011-12, the Form no. 26AS of the Assessee, showed the TDS of Rs. 83,05,951 and
corresponding receipt of Rs. 8,31,22,127. The amount of income credited to the profit and loss
account of the Assessee was Rs. 6,75,95,185. The difference in the amount was arising on account of
commission receipt from Prateek Realtors Ltd. (‘Builder’). It was observed that the Builder had
shown commission expenses of Rs. 2,75,11,128 and deducted tax thereon of Rs. 27,51,113. The AO
taxed the differential commission as income of the Assessee. The CIT(A) upheld the view taken by
the AO, against which the Assessee preferred an appeal before the ITAT.

Contentions of the Assessee
The Assessee submitted that the provisions of sections 198 and 199 does not provide for including
the whole of the income. The Assessee contended the transaction of sale is concluded as and when
the risk and reward pass to the buyer. Further, income can only be ascertained on the basis of the
accounting principles followed by it regularly and not by the fact that the Builder has claimed the
commission expenses as a deductible expenditure. Additionally, the Assessee submitted that it has
accounted the income in the subsequent years.

Contentions of the Revenue
The Revenue contended that the commission paid by the Builder is claimed as expenses and
therefore, as per the provisions of section 198, the corresponding income has to be shown by the
Assessee in its return of income. Further, the Builder has considered the conclusion of sale of
property in respect of certain real estates and has credited the account of the Assessee to the extent
of the agreed amount of commission. Thus, the Assessee’s right to earn the commission income on
such transaction has crystalized at the very moment, the Builder has booked brokerage in its
account. Thus, the income had accrued to the Assessee.

Observations and Ruling of the ITAT
The ITAT held that in the case of the Assessee, who is a service provider, commission accrues only at
the time when the services are completely rendered, including receipt of the payment from the
Builder. In this case, the Revenue has concluded that the sale has taken place in the books of the
Builder and therefore, the commission income accrues to the Assessee as a broker. However, the
accounting policy and the system of accrual of the other party, i.e. Builder, cannot automatically
result into income of the service provider, as both of them have different obligations to perform.

Merely because the brokerage expenditure has been provided as the expense by the Builder in its
books of accounts, does not become the income of the Assessee. It needs to be shown that the
Assessee has also fulfilled all its obligations with respect to the Builder. Infact, in the subsequent
years, as per the method of accounting followed by the Assessee, it has completed its obligation and
offered the same for taxation. The ITAT observed that services can be said to be completely
rendered by the Assessee, by identifying the buyer; payment by the buyer to the Builder; and
subsequent transfer of the property from the Builder to the buyer. Unless all these actions are
completed, the brokerage income does not accrue to the Assessee. Additionally, the Assessee has
offered the brokerage income in subsequent years, which has been accepted by the Revenue and
there is no loss to the Revenue as the Assessee is a company having identical rate of taxes in all the
years. Accordingly, the ITAT accepted the treatment provided by the Assessee and deleted the
addition.

Citation
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Our Comments
There are various reasons for difference in receipt reported between Form no. 26AS and revenue
reported in the books of accounts of the taxpayer, such as, disparity of accounting policy (excellent
example would be of a real estate builder, who offers the income on percentage completion
method, but TDS is done at the time of payment by the buyer), misquoting of PAN, etc., on which
the taxpayer does not have control and asking the taxpayer to do the impossible is unwarranted. In
some of the taxpayers, the TDS amounts involved are very high and there could be numerous
reasons for non-grant of TDS credit. It has been generally observed that in many cases, the taxpayers
have forgone the TDS credit, as there are administrative hassles in claiming the same. The CPC while
processing the tax return, have been raising the queries for the differences and wherever, they are
not convinced with the arguments of the taxpayer, they are referring the matters to the Assessing
Officer for examining the same. It is always suggested that the taxpayer should contemporarily
reconcile the revenue reported in its books with the receipt shown in Form no. 26AS, so that, they
do not have to face hassles at the time of assessment.

Management Service Fees To US Company Not Ancillary Or Subsidiary To Royalty, Rejects FIS
Taxability
Facts & Issue
The assessee is a company incorporated in US and is a US tax resident. It carries on business of staffing
and recruitment outside India.
The assessee receives management fees from KSIPL pursuant to service agreement entered between
the parties and royalty for the use of intangibles as per the Royalty agreement.
As per Article 12(4) of the treaty, Fees for Included Services (‘FIS’) means payments of any kind paid as
a consideration for rendering of the technical or consultancy services including those services which
are ancillary and subsidiary to the application or enjoyment of right, property or information for which
a payment (i.e. royalty) is received.

Contention of the Revenue
As per the department, the services provided as per the service agreement are in fact ancillary and
subsidiary to the application or enjoyment of right granted by assessee to KSIPL. As per the
department, KSIPL could not have procured from independent third parties on ground of business
reasons, including high cost and specialised processes. Since, assessee is carrying business of staffing
and recruitment outside India, it claims to have the extensive expertise and capabilities that allow it to
provide the support services to KSIPL in a more effective manner. Hence, the amount received as
management fees is taxable under Article 12(4) of the treaty.

Contention of the assessee
The assessee has received management fees from Kelly Services India Pvt. Ltd (‘KSIPL’). which as per
the assessee was not taxable in India due to provisions of Article 12(4) of India-US tax treaty since the
‘make available’ clause was not satisfied.

Decision of the Tribunal
As per the ITAT, the services rendered for which the assessee has received management fees are
independent services on standalone basis. A payment of consideration would be regarded as Fees for
Technical / Included Services, only if twin conditions are met, i.e. rendering services and making
technical knowledge available to the recipient.
In case of assessee, there was nothing on record to show that there is any transfer of technology so as
to satisfy the make available clause.
Reliance was placed on two decisions of Hon'ble Delhi High Court in case of DIT v. Guy Carpenter & Co
Ltd. [2012] (346 ITR 504) and Hon'ble Karnataka High Court in case of CIT v. De Beers India (P.) Ltd.
[2012] (346 ITR 467/208 Taxman 406/21 taxmann.com 214). In the said decisions, the term ‘make
available’ has been elaborated. As per the courts, the service should result in transmitting technical
knowledge, etc., so that the payer of the service could derive an enduring benefit and utilize the
knowledge or know-how on his own in future without the aid of the service provider.

In other words, to fit into the terminology "making available", the technical knowledge, etc., must
remain with the person receiving the services even after the particular contract comes to an end. It is
not sufficient that there is intense technical efforts involved in it. The technical knowledge or skills of
the provider should be imparted to and absorbed by the receiver so that the receiver can deploy
similar technology or techniques in the future without depending upon the provider. Technology will
be considered "made available" when the person acquiring the service is enabled to apply the
technology. The fact that the provision of the service that may require technical knowledge, skills, etc.,
does not mean that technology is made available to the person purchasing the service.
Hence, the said amount would not be taxable under India – US tax treaty.

Citation
Kelly Services Inc [TS-832-ITAT-2019(Mum)]

Our Comments
The controversy involved revolves around the definition of royalty given in the Double Tax Avoidance
Agreement (DTAA) between India and USA as also in the Domestic Law.
Article 12 (3) of the said DTAA defines Royalty to mean payments of any kind received as a
consideration for the use of, or the right to use …………………”for information concerning industrial,
commercial or scientific experience……..,” .
It appears that the implied argument from Revenue’s side in the extant case was that the
management services fees rendered pursuant to an agreement result in use / right to use information
concerning industrial, commercial or scientific experience made available from the rendering of
management services and therefore management services received by the Indian payer are akin to
Royalty.
The decision seems to have turned on the fact that the specific issue agitated before the Honourable
Tribunal was only with regard to the Fees for included services and the carve out therefrom given in
the Indo US DTAA based on the concept of making available technology.
Indian payers will be required to exercise circumspection on case by case basis in determining the
applicability of tax deduction at source provisions in the light of the given set of all the attendant facts
and the circumstances involved.

Mumbai ITAT Held That Resale Of The Copyrighted Article And Amount Received For Maintenance
And Support Services Is Not In Nature Of ‘Royalty’

Facts of the Case
Trimble Solutions Corporation, (‘the Assessee Company’) is a Finland company and engaged in the
business of developing and marketing specialized off-the shelf software products. The Assessee
Company markets and distributes its software products to the end user in India through its
subsidiary and a third-party distributor. The Assessee Company has entered into an agreement with
its subsidiary and a third-party distributor, as its non-exclusive resellers / distributors in the Indian
territory to merely grant rights to distribute the software. During the FY 2009-10, the Company had
received income from sale of off-the shelf software, maintenance and support services (including
upgrades) and management fees. The maintenance and support services (including upgrades) were
provided by the Assessee Company to the distributors, who in turn provided the same to the end users. The support services to resolve the end users queries were provided by the employees of the
Assessee Company, based in Finland.
The AO in the assessment proceedings treated the income from sale of off the shelf software and
income from maintenance and support services as ‘Royalty’ and passed the draft assessment order.
He was of the view that mere grant of any right in a copyright as mentioned in section 14 of the
Copyright Act, would suffice to fulfil the conditions of clause (v) of Explanation 2 of section 9(1)(vi) of
the Act. He also placed its reliance on Explanations 4 & 5 of section 9(1)(vi) inserted w.r.e.f. 1.6.1976
and held that right to use a copy right would fall under the definition of Royalty. The AO further
stated that definition of Royalty under the Act is similar to definition as provided in the India-Finland
tax treaty and after the insertion of Explanations 3, 4, 5 and 6 to the definition of ‘Royalty’ under the
Act, the scope of definition under the treaty has also expanded.
He also claimed that the payments received for maintenance and upgrade of the software were part
of and inextricably linked to the supply and use of the software, hence they are also in nature of
‘Royalty’.
DRP confirmed the draft order of the AO. Aggrieved by the order of DRP, the Assessee Company
preferred an appeal before the ITAT.

Contentions of the Assessee

The Assessee Company contended that the software products provided to the distributors were for
the purpose of resale/ distribution to the end user customers. They further submitted that for the
purpose of categorizing an income as ‘Royalty’ what is to be seen is whether the transferee has right
of commercial exploitation of the Intellectual property contained therein. The Assessee Company
had only granted the right to distribute the software products and not any right to produce or make
copies of the software, therefore the amount received from its distributors is not in nature of
‘Royalty’.
The Assessee company further submitted that the payments received would not tantamount to
‘Royalty’ under the provisions of India-Finland treaty. The term ‘Royalty’ has been defined under the
Article 12 of the treaty and therefore the insertion of explanation 4 to section 9(1)(vi) w.r.e.f
1.6.1996 of the Act cannot be read into the treaty by resorting to the Article 3 of the treaty. As such,
the beneficial provisions of treaty would be applicable as per provisions of section 90(2) of the Act.
Hence, it was submitted that the payments received for distribution / resale of software shall not be
treated a Royalty as per the beneficial provisions of India Finland tax treaty.
The Assessee company also submitted that maintenance and support services (including upgrades)
were not for transfer of any right in copy right of the article, therefore the same cannot be treated
as Royalty under the tax treaty as well as under the Act.

Contentions of the Revenue
The revenue submitted that the payments received by the Assessee Company from its distributors
are in nature of ‘Royalty’. The revenue referred to in section 14 of the Copyright Act, wherein
transfer or use of a copyright in a computer program i.e. by allowing a program to be stored on a
medium or selling or providing computer program on commercial rental, would suffice to fulfil the
conditions as mentioned in clause (v) of Explanation 2 to sec 9(1)(vi) of the Act. Also, from the
explanations 4 & 5 to section 9(1)(vi) as inserted by statue w.r.e.f. 01.06.1996, it can be safely
concluded that transfer of all or right to use the computer software including grant of licence fell
within the definition of ‘Royalty’ under the provisions of the Act. The revenue further submitted that
doctrine of updating construction was required to be applied to the tax treaty and to the terms as
appearing in the tax treaty which have not been expressly defined in the treaty. Hence, transaction
would be treated as ‘Royalty’ even in the India-Finland tax treaty.

Observations and Ruling of the ITAT

The Mumbai ITAT held that the payments received for the sale of the Off-shelf software and the
payments received for maintenance, upgrade and support services are not in nature of ‘Royalty’ as
per India-Finland Tax treaty.
The ITAT perused the agreements entered between the Assessee Company and its Indian
distributors, and observed that the Assessee Company had merely granted the right to distribute the
copyrighted article and not the copyright in the said article and that the Assessee Company
exclusively owned all the Intellectual Property Rights in relation to the software. Further, the ITAT
observed that the assessee had only granted the right to distribute the software products and not
any right to reproduce or make copies of the software product. It further had stated that in the
absence of vesting of any right of commercial exploitation of the Intellectual property rights
contained in the copyrighted article with the transferee, the amounts received by the Assessee
Company from its distributors was clearly in the nature of sales revenue and could not be held as
'royalty' in its hands. The ITAT placed its reliance on Delhi HC judgement in case of DIT vs. Infrasoft
Ltd (2014) 264 CTR 329 (Del) and co-ordinate bench decision in the case of DDIT vs. Reliance
Communications Ltd (2018) 52 CCH 292 (Mum).
As regards, the revenue’s contention of invocation of Article 3(2) to import the amended definition
‘Royalty’ from Act, the ITAT clarified that, the term 'Royalty' has been defined in Article 12. Such
definition of the term 'Royalty' as per the said article is exhaustive and pursuant to the insertion of
Explanations 4, 5 and 6 by the Finance Act, 2012 w.r.e.f 01/04/1976, no corresponding amendment
has been made in the India-Finland tax treaty to bring the definition of 'Royalty' therein envisaged at
par with that provided under Sec. 9(1)(vi) of the Act.
As regards, taxability of software maintenance and support services including upgrades, the ITAT
noted that the Assessee Company would grant to its distributors a right of new official sub-release
i.e a modification to a licensed software product which would incorporate the correctness and
provide a functional or performance improvement and right of new official main release.
Accordingly, the end user customers by entering into a maintenance agreement could access and
download the updates offered by the Assessee Company. Hence, the amount received towards
distribution of sub-releases and main releases were also for a right to provide a copyrighted article,
which was akin to the amounts received for distribution of the specialized off-the-shelf software
products, and not for any right to use the copyright embedded in the said copyrighted article, same
too cannot be construed as ‘royalty’ and would be the ‘business income’ of the Assessee Company.
Also, the support services were provided by the Assessee Company to the end-users, hence such
payments cannot be considered as in nature of ‘Royalty’.

Citation
Trimble Solutions Corporation [TS-810-ITAT-2019(Mum)]

Our Comments
The payments received for resale or distribution of the copyrighted article is in nature of ‘Royalty’ as
per the explanations 3, 4,5, and 6 of the section 9(1)(vi) of the Act as inserted by Finance Act 2012
w.r.e.f. 01.06.1996, which includes even granting of licence under the definition of Royalty. Hence, if
there is no benefit available under the tax treaty then the taxpayer would be liable to pay tax as per
the provisions of the Act, wherein such payments would be treated as ‘Royalty’.

No Disallowance Under Section 40(A)(I) On Software Maintenance Charges Payable To French
Company By Applying The Most Favoured Nation Clause In The India-France Tax Treaty
Facts & Issue
The assessee was a company engaged in the business as Shipping agent. The assessee had an
arrangement with its French parent company under which the assessee was appointed as agent for
the Indian operations. The assessee would provide certain agency services such as transport
documentation, commercial, logistics and port operations services to its French parent company
being engaged in the maritime transport worldwide. To perform these services, the French parent
company will provide certain IT services including granting access to certain modules/functionalities.
The assessee reported the transaction as ‘payment of software maintenance charges’ in its Profit
and loss account. The assessee while remitting the funds to its French parent company did not
deduct tax at source on the reasoning that the same did not fall within the definition of the term
‘Royalty’ and ‘Fees for Technical Services’ as per the provisions of the Act and the India-French tax
treaty. The AO characterised the aforesaid payments as ‘Royalty’ and ‘Fees for Technical Services’
under the provisions of the Act and denied the India-France tax treaty benefits. The CIT(A) upheld
the decision of Assessing officer. Aggrieved, the assessee filed an appeal before the ITAT.

Observations & Ruling of the ITAT


The ITAT held that the assessee, being shipping agent of its French parent company, paid
software maintenance charges for use of software for its own business purpose, it would not
constitute royalties under Article 13 of India-France tax treaty. The ITAT also held that
maintenance of the software would not fall within the term ‘Fees for Technical Services’ as
defined in section 9(1)(vii) of the Act and Article 13 of the India-France tax treaty.



The ITAT noted that the provision of software by the French parent company was mainly aimed
at facilitating its shipping business operations. Accordingly, the amount payable by the assessee
would assume the character of profit derived from the operation of ships as it is inextricably
linked with its shipping activity.



The ITAT also discarded the retrospective definition of royalty as per explanation to section
9(1)(vi) of the Act and observed that the provisions cannot necessitate tax deducted at source
during the period when the provision was actually not a part of the enactment, so as to warrant
disallowance under section 40(a)(i) of the Act.



The ITAT on the taxability for maintenance of software, invoked the Most Favoured Nation
clause in the India-France tax treaty and examined the limited scope of the definition of the
‘Fees for Technical Services’ under Article 12 of the India-Portuguese tax treaty (a member of the
OECD). The ITAT observed that the services did not ‘make available’ any technical knowledge,
experience or skill etc. to the assessee in order to classify as ‘Fees for Technical Services’ as per
Article 12 of the India-Portuguese tax treaty.

Citation
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Comments
Software and maintenance charges are highly litigative in nature. Certain High Courts and ITATs have
held that use of software for internal purposes can not be classified as ‘royalty’. The aforesaid
principle has been affirmed in the above decision. However, software issue per se, is pending before
the Supreme Court.

PCIT U/S. 263 Can't Scrutinize 'Issues' Which AO Un-Authorized To Deal In 'Limited Scrutiny' Case

Facts & Issue
The assessee, an individual, Smt. Padmavati was a partner in Sri Ram Associates, had filed her return
of income for AY 2014-15 and the case was selected for scrutiny in order to verify the source of
funds used for purchase of immovable property. The AO had completed the assessment after
making addition, disbelieving receipt of gift from her brother but accepted the explanation as
regards the balanced figure.
Upon examination of records, the PCIT found that, AO had not enquired about applicability of
section 50C of the Act in the hands of the assessee and passed the impugned order under section
263 of the Act.
Being aggrieved the assessee filed an appeal before the Hon’ble ITAT.

Contentions of the assessee
Before the ITAT the assessee contended that, provisions of section 50C did not applies to the
purchaser of the property and also provisions of section 56(2)(vii)(b) were applicable w.e.f
01.04.2014 and hence not applicable to year under appeal. Further, the assessee contended that the
case was originally selected for limited scrutiny to verify the source of funds for purchase of the
immovable property. The assessee filed all the information asked for hence there could not be
inadequate inquiry. The assessee also contended that, in limited scrutiny, the AO was barred from
looking into matter other than the selected issue and therefore PCIT also should not be allowed to
exercise power of revision on the matters which the AO could not inquire into.

Contentions of the Revenue
Before the ITAT, the revenue contended that, no adequate inquiry was made by the AO for the
difference in the value adopted for stamp duty purposes and consideration paid for. Also, the AO
had not checked applicability of the provisions of section 56(2)(vii)(b) of the Act hence PCIT was
justified in exercising the power of revision.

ITAT’s decision

The ITAT noted that, being a case of limited scrutiny, the AO had only enquired into areas for which
the case was selected. As per law the AO could not look into matters beyond the issue for which the
case was selected. The ITAT considered whether the PCIT could exercise the power of revision to
consider other issues. The ITAT held that PCIT could not do so and accordingly quashed the order
passed by PCIT u/s 263 of the Act.

Citation
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Our Comments
Contradictory views have also been taken in some the cases wherein the ITAT has allowed the CIT to
examine other issues as well.

Performance Bonus Does Not Form Part Of 'Salary' As Defined In Clause (H) Of Rule 2a Purpose Of
Computing Exemption Under Section 10 (13A)
Facts and Issues
The assessee has claimed exemption under section 10(13A) in respect of House Rent Allowance of Rs.
8,47,742/-. The total rent paid by the assessee during the year was Rs. 8,20,000 and received basic
salary was Rs. 30,00,000/-. The assessee was of the view that for the purpose of calculations of
exemption under section 10(13A), salary will include only 'basic salary' and rent paid over 10% of the
basic salary (i.e. Rs. 8,20,000/- minus Rs. 3,00,000/- (being 10% of Rs. 30,00,000)) has to be allowed.
The Assessing Officer (AO) disallowed the exemption claim in respect of house rent allowance on the
ground that the performance bonus is nothing but part of salary. Accordingly, the assessee’s claim of
10(13A) is denied by the Assessing Officer as the rent paid by the assessee is less than 10% of the salary
computed with inclusion of Performance bonus.
Contentions of the Revenue
AO contended that 'Performance bonus' cannot be comprehended as an allowance or perquisite as
defined in Rule 2(h) of the Fourth Schedule to be excluded from the purview of 'salary'. Thus, the
assessee's total salary for computations for exemptions under section 10(13A) for the year under
assessment comes to Rs. 30,00,000/- plus Rs. 150,00,000/-(Performance Bonus) which is Rs.
180,00,000/-, 10% of which comes to Rs. 18,00,000/-. Since the assessee has paid rent of Rs. 8,20,000/which is much less than this amount of Rs. 18,00,000/- the assessee is not entitled to any benefit under
section 10(13A) of the Act. Thus, AO denied the benefit under section 10(13A) of the Act.
Contentions of the Assessee
The assessee contended that the bonus that is linked to the turnover or the performance is not to be
treated as salary and hence, performance bonus should not be considered under the term salary as per
the meaning assigned to the definition of salary for the purpose of calculating exemption under section
10(13A)
Observations & Ruling of the ITAT
The ITAT noted that the dispute in the assessee's case under consideration in only on the "meaning of
salary".
The ITAT placed reliance on the decision of the Hon'ble Kerala High Court in the case
of CIT v. B.Ghosal (125 ITR 444), which is on identical facts wherein on exact same set of facts, had held
that 'performance bonus' does not form part of 'salary' as defined in clause (h) of Rule 2A for the
purposes of Section 10(13A) of the Income tax Act, 1961.

The ITAT noted that total rent paid by the assessee during the year was Rs. 8,20,000/-. The 10% of basic
salary for the purpose of computation of house rent disallowance was Rs. 3,00,000/-. Therefore, excess
of rent paid over 10% of salary was Rs. 5,20,000/- (Rs. 8,20,000/- - Rs. 3,00,000/-). Therefore, assessee
was entitled for house rent allowance at Rs. 5,20,000/- under section 10(13A) of the Act.
Citation
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Comments
For the purpose of computation of HRA, the salary consists of the basic salary and dearness allowance in
terms of Rule 2(h) of the fourth schedule and shall not include the performance incentive.

Perpetual Lease Of Property Construed As ‘Purchase’ For Claiming Exemption Under Section 54F
Facts & Issue
The assessee was a HUF and claimed exemption under section 54F with respect to the property
acquired from the Developers by way of perpetual lease deed agreement. While passing the original
assessment order, the AO allowed the claim of exemption under section 54F.
Subsequently, the Pr. CIT issued the notice under section 263 on the ground that the perpetual lease
can not be construed as outright/absolute purchase of property by claiming exemption under
section 54F of the Act. The assessee did not accept the claim of the assessee and passed order under
section 263 disallowed the exemption claimed by the assessee under section 54F after holding the
original assessment order of the AO to be erroneous and prejudicial to the interests of the revenue.
Aggrieved by the above order, the assessee filed an appeal before the ITAT.
Contentions of the assessee
The assessee submitted that the lease was for unlimited period. It had enduring right to possess and
enjoy the property as residential house for unlimited period. It also has the right to transfer the
lease/possession to other person in the open market.
Accordingly, the same has to be construed as acquisition of the property as per section 2(47)(vi) read
with section 269UA(2)(iii)(f) and hence, it is eligible for exemption under section 54F of the Act.
Contentions of the Revenue
The revenue contended section 54F, being a beneficial provision, only for purchase of property by
means of outright sale could be claimed as an exemption.
Observations & Ruling of the ITAT


The ITAT held that property acquired by the assessee by way of a perpetual lease constitutes
‘purchase’ for the purpose of availing benefit under section 54F of the Act.



The ITAT noted that the language employed by the Parliament is very clear that the assessee has
to purchase within a period of one year before or after the date on which the transfer took place
or the assessee has to construct a residential house within a period of three years after the sale
of the property, capital asset.



The ITAT observed that a bare reading of section 2(47)(vi) of the Act shows that the agreement
or arrangement which has the effect of transferring or enabling the enjoyment of immovable
property, has to be considered as transfer in relation to capital asset. In the assessee’s case,
there was a perpetual lease agreement. The assessee was in possession of residential house and
also, had a right to transfer the same to third party in the open market. Therefore, the
transaction of perpetual lease had to be construed as purchase of property within the meaning
of section 54F of the Act.



The ITAT also noted that section 269UA(2)(iii)(f) of the Act explicitly states that any lease for a
term of not less than twelve years and includes holding possession of such property, has to be
considered as transfer.
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In the assessee’s case, the lease was not for less than twelve years and hence, for all practical
purposes, the acquisition of property by perpetual lease exceeding the period of twelve years,
has to be construed as purchase within the meaning of section 54F of the Act.
Citation
Shri N. Ramaswamy, Kartha of N. Ramaswamy (HUF) vs ITO [Reported in TS-768-ITAT-2019(Chny)]
Our Comments
In the current scenario, the acquisition and grant of perpetual lease is a common practice.
Honourable Chennai Tribunal has noted the definition of transfer of property and the rationale of its
import from the Transfer of Property Act.
Honourable Tribunal has duly reckoned and applied the legal principle enshrined therein that the
term Property embraces everything that and is legally understood to include acquisitions in which a
person has an interest or can own. A sale is transfer of property in goods. The rights that a transfer
of property cover are the right of possession, use, enjoyment and disposition. Transferee is vested
with the right to use property as he wishes and can grant same rights to any other person. The
transferee acquires effective control and domain over the property. All legal consequences including
permissions or licenses required become available to the transferee on the acquisition of leasehold
rights.
The above decision will help the tax payers to obtain relief/ deductions under the relevant provisions
of Income Tax Act.
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Projections V/S Actuals Comparison For Verifying Share Valuation Is Improper
In a recent judgment, the Mumbai ITAT deleted the addition made u/s 56 (2) (viib) holding that
comparison of actuals against projections, while valuing shares under the DCF method, was harsh
and improper.

Facts & Issue
The assessee, Vodafone M-Pesa Ltd., wholly owned subsidiary of Vodafone India Ltd, was engaged in
the operation of mobile-wallet business. During the year under consideration the assessee issued
rights shares, at a premium. During the assessment proceedings the assessee was asked to produce
valuation report for the same. Upon review of the valuation report, the AO concluded that the
valuer had not independently evaluated the prospects of the assessee and had merely relied upon
the information supplied by the assessee. The AO compared the projected figures as per valuation
report with the actual results and, not being convinced, recalculated the value of the shares by the
net asset method and made addition under the provisions of section 56(2)(viib). On appeal the
CIT(A) rejected the approach of the AO as well the valuation report and proceeded to value the
shares by the DCF method but based on actual performance of the assessee and held that, the
business was growing at 40% and hence the enterprise value of the assessee should also be taken at
40% of what the valuer had determined.
Being aggrieved the assessee filed an appeal before the Hon’ble ITAT.

Contentions of the assessee
Before the ITAT the assessee contended that, provisions of section 56(2)(vii)(b) r.w.r 11UA (2) allows
the assessee to select one of method either DCF Method or Net Asset Method and the CIT(A) had
also accepted that. Further the assessee strongly objected to the use of actual results instead of
projected results.

Contentions of the Revenue
Before the ITAT, the revenue accepted that, the assessee had option to adopt either of the methods
prescribed in rule 11UA(2) but also supported the contention of the CIT(A) for adopting 40% of the
projected value.

ITAT’s decision
The ITAT held that, any valuation depends upon projection of future events or activities. No
projection could be done accurately and actual events depend on so many factors which may change
the predictions. In the impugned case the assessee had projected the figures based on the facts that
software of wallet and association of ICICI bank would increase the market share and the merchant
banker had accepted the same for valuation purposes. Evaluation of accuracy of the data at the time
of assessment was not proper and also arriving at 40% bench mark by the CIT(A) was too harsh.

Citation
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Our Comments
Predictions made at the time of valuation depend on potential of the business at that particular
time. Actual may subsequently change depending on various factors which may be beyond the
control of the assessee.

Set Off Of Unabsorbed Depreciation Of Erstwhile Proprietary Is Claimable By The Successor Firm
In a recent judgment, the Mumbai ITAT has allowed set-off of unabsorbed depreciation of the
erstwhile proprietary concern against profits of successor partnership firm.

Facts & Issue
The assessee partnership firm i.e. Narshi Nenshi & Sons was engaged in the business of
transportation. Late Mr. Virchand Narshi Soni was having a proprietary business in the name of
Narshi Nenshi & Sons. After the demise of the sole proprietor, his legal heirs continued the same
business as a partnership firm. During the year under consideration the partnership firm had claimed
set off of unabsorbed depreciation (pertaining to earlier AYs) of the erstwhile proprietary concern
against its income. During the assessment proceeding the AO disallowed the claim of the assessee.
Being aggrieved the assessee had filed an appeal before the CIT(A). Relying on the Supreme Court
decision in the case of Mr. Madhukant M. Mehta, the CIT(A) had allowed the claim.
Being aggrieved, the revenue filed an appeal before the Hon’ble ITAT.

Contentions of the assessee
Before the ITAT the assessee contended that, after the death of the proprietor his legal heirs had
continued the same business, under the same trade name, by forming a partnership firm. The issue
is covered by order of the Tribunal for earlier years wherein it was decided in favour of the assessee.
Further it was also contended that, while carrying on the business as a successor, all the liabilities
were cleared by the legal heirs and therefore, the partnership firm was eligible to claim set-off of the
unabsorbed depreciation and business loss of the proprietary concern under the provisions of the
section 78(2) of the Act.

Contentions of the Revenue
Before the ITAT, the revenue contended that, section 78(2) of the Act allows only losses to be set off
and not any unabsorbed depreciation in the hands of the legal heirs.

ITAT’s decision
The ITAT noted the AO’s contention and also observed that the CIT (A) had relied on the Supreme
Court’s decision in the case of Mr. Madhukant M. Mehta wherein it was held that “since the
proprietary concern was succeeded by the legal heirs and the proprietary business was carried on by
the legal heirs of the deceased by converting the same into partnership firm there is an inheritance
of business and therefore, as per the provisions of the section 78(2) of the Act assessee is entitled to
setoff business loss/unabsorbed depreciation of the proprietary concern against income of the
successor partnership firm.” ITAT dismissed the revenue’s appeal.

Citation
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Our Comments
Section 78 deals with carry forward and set off of losses in case of change in the constitution of a
firm or on succession. Section 78(2) provides that only the person who has incurred the loss is
entitled to claim set off of the same against his income, however, carves out an exception in cases of
succession by inheritance. In the impugned case there was succession by inheritance hence
provisions of Section 78(2) were applicable.

SPV's Disbursement Based On Revenue-Sharing Agreement - Income Diversion By Overriding Title
Facts & Issue
The assessee company is a special purpose vehicle created to execute the project of construction of
flats at Commonwealth Games village. The assessee company could not undertake such a large
project without financial support from its holding company.
The assessee entered into a collaboration agreement with its holding company for providing
technical and financial support to it as per the terms and specifications laid down by Delhi
Development Authority (‘DDA’). In terms of the collaboration agreement the holding company
secured 25% revenue from the sale proceeds of the flats for providing financial security to the
assessee and guarantees to the financial institutions and DDA. The assessing officer (AO) disregarded
the collaboration agreement and taxed 25% share of the holding company in the hands of the
assessee.
The collaboration agreement provided for separate roles and responsibilities whereby the assessee
was an exclusive developer and executor and holding company was the commercial and financial
collaborator. The holding company was to be consulted in the matters of charges on assets or other
rights, pricing of stock, funding etc.
The holding company had provided funding to, guaranteed loans for and other financial assistance
to the assessee and also shared the risk in the project.

Contentions of the Assessee
It was contended that there was no material to show that the agreement was intended to reduce tax
liability or was a colourable device. In fact, the holding company would have been able to adjust
losses had the entire contract been executed by it. The assessee was established because of the
specific requirement of the DDA. Both the companies (the assessee and holding company) are
assessed at the same rate of tax. There is as such no tax saving or tax avoidance.
The holding company held much more responsibilities than a lender (arrange infrastructure,
manpower, allowed use of its goodwill, financer, enabling assessee meet the eligibility criteria etc).
The 25% share is not expenditure and was not debited in the profit & loss account. It is not a division
of income but diversion of income. It is sharing of revenue between two co-workers. One is handling
the execution of project and other is handling finances and guarantees which is equally essential in
the successful completion of the project. Sharing of Revenue is diversion by a superior title.
It was contended that having regard to the responsibility of the holding company and what it did
(financing, bidding etc), the risk assumed, the 25% share was not excessive and unreasonable.

Contentions of the Revenue

The collaboration agreement was a colourable device and sham designed to reduce the tax liability
of the assessee by shifting income to the holding company. In support of this the AO alleged that it
was the holding company’s duty to arrange funds for the project and was paid interest on the loans
given by it. The holding company was making a bogus claim that it had inherent risk in the project.
Accounting of 25% share was dubious and was merely shown as a liability, without any fund
movement.
The assessee had not deducted TDS on the 25% share payable to the holding company and that 25%
share was not at arm’s length, unreasonable and not backed by the rendition of tangible service.
The AO also observed that there was no independent consideration for sharing revenue, thus
revenue sharing was not valid under Indian Contract Act 1872.

Observations & Ruling of the Tribunal
The Tribunal relied on the decision of CIT vs. Sitaldas Tirathdas [1961] 041 ITR 0367 (SC) wherein it
was held that an obligation to apply income in a particular way before it was received or before it
was accrued or arisen, results in diversion of income. But where there is an obligation to apply an
income which has accrued or arisen or received, it would amount to merely apportionment of
income.
Having regard to the contribution made by the holding company and by virtue of the agreement, the
Tribunal held that the revenue sharing agreement entered into between the holding company and
the assessee was diversion of income by overriding title and rejected the revenue's contention that
the transaction was sham and intended to only divert the income to the holding company. The
assessee was under an obligation to part away with the source of income to the holding company.
An agreement entered into by the holding company with the assessee for providing financial security
cover and to part away 25% sales proceeds was clearly a case of division of source of income.

Citation
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Our Comments
The Tribunal has reinstated the principle that where it is an obligation to part with income before it
is accrued or received, it would be a case of diversion of income. In the instant case, the Tribunal
noted that revenue from sale of flats was diverted to the holding company in terms of collaboration
agreement and was not a sham or colourable device. It may be noted that there is thin line of
difference between the diversion of income and division of income and would depend on the facts
and circumstances of each case. In such type of jointly performed roles, there has to be a prior clearcut, demarcation of roles, for which revenues are separately agreed upon.

TDS Credit Available In The Year In Which The Corresponding Income Is Chargeable To Tax
Facts and Issues

The assessee company had e-filed its return of income for and claimed a refund of Rs.13.88
crores. The return of income was processed under section 143(1), wherein the assessee was
allowed a partial refund of Rs. 13.43 crores. There was a short tax credit of Rs.45.41 lacs.
Aggreived, the assessee filed appeal before the CIT(A).
Contentions of the Revenue
The tax credit of Rs. 45.41 lacs was denied by the AO since the same was not reflected in the
“Form 26AS” of the assessee. The AO, for denying the benefit of TDS, relied on rule 37BA(1)
which provided that TDS shall be given to the person to whom payment has been made or
credit has been given on the basis of information relating to TDS.
The CIT(A) dismissed the appeal of the assessee on the basis of section 199 read with rule 37BA
held that the TDS credit shall be allowed on payment in the year of deduction. The CIT(A) also
relied on Rule 37BA(4), which provides that the credit for TDS shall be granted on the basis of
information relating to deduction of tax at source furnished by the deductor.

Contentions of the Assessee
It was submitted that TDS of Rs.45.41 lacs pertained to the invoices which the assessee had
raised at the fag end of the year under consideration on its client and the client had deducted
the tax at source while making the payment to the assessee in the subsequent financial year.
The assessee, following the “mercantile system‟ of accounting, had accounted for the aforesaid
invoices as part of its sales/receipts in the year under consideration. The assessee claimed that
it was entitled for the TDS credit as per the specific provisions of section 199 of the Act.
Observations & Ruling of the ITAT
The ITAT held that Rule 37BA(3)(i) clearly provides that credit for tax deducted at source and
paid to the Central Government, shall be given for the assessment year for which such income
is assessable. In other words, it is specifically provided that the credit for the tax deducted at
source cannot be divorced and/or separated from the year in which the corresponding income
is assessable. Furthermore, Rule 37BA(3)(ii) also provide that where tax has been deducted at
source and paid to the Central Government and the income is assessable over a number of

years, credit for tax deducted at source shall be allowed across those years in the same
proportion in which the income is assessable to tax.
The legislative intention is to create an inextricable nexus between the TDS credit and the
correlating assessable income. In case the correlation is not made between the TDS credit and
income, it would lead to distortion.
Citation
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Comments
As per section 199(1) r.w.r 37BA, the credit of the tax deducted at source should be given to the
assessee in year in which the correlated income is assessable to tax. It will be irrational to tax
the income in one year and give the corresponding credit of TDS in another. The intent of the
legislation is to establish a nexus between the TDS and the correlated income.

TDS Under Section 195 Is Not Deductible On Fees Paid Towards Participation Of Employees In
Conferences Held Outside India Viz. Germany And Singapore
Facts & Issue
The assessee is engaged in distribution of biomedical equipment, reagents and spares for such
equipment in India. During the course of assessment proceedings, the AO provided the details of
Form 15CA for foreign remittances reflected in Annual Information Report downloaded from the
Income-tax system, wherein it was observed that there are certain payments on which TDS had not
been deducted. In response to this, the assessee submitted the details/documents in relation to the
cases where TDS was not deducted. The AO did not accept the contentions of the assessee and interalia, disallowed the payments under section 40(a)(i) with respect to the fees paid towards
employees’ participation in conferences held outside India (viz. in Singapore and Hongkong). These
payments were made to Right Management, being a tax resident of Singapore and Duo Contrusting,
being a tax resident of Germany and not having any PE in India. The DRP upheld the action of the AO
on the aforesaid payments. Subsequently, the AO passed the final assessment order, inter-alia,
disallowing the same.
Aggrieved, the assessee filed an appeal before the ITAT.

Contentions of the assessee
The assessee reiterated the submission that was made before the DRP.

Contentions of the Revenue
The revenue relied on the final assessment order passed by the AO.

Observations & Ruling of the ITAT
Payment made to Right Management (Singapore Resident) for conference held in Singapore


The ITAT agreed with the contentions of the assessee and observed that:
 no income can be said to be accrued in India on account of remittance towards participation
fees for a conference held outside India
 the payment can be characterised as ‘Fees for Technical Services’ (‘FTS’) under section
9(1)(vii) only when a person pays to another person for rendering of services, which is in the
nature of consultancy, technical or managerial in nature
 ‘Professional services’ is not covered by the definition of FTS under section 9(1)(vii) of the
Act
 Article 12 of India-Singapore tax treaty provides that the FTS would be taxable in India if the
services rendered make available technical knowledge, skill, technology. The participation in
conference can not be said to transfer and make available technical skills, knowledge,
technology and therefore the remittance for participation in a conference would not be
taxable in India



While making the above observations, the ITAT relied on the Tribunal decisions in the case of
Bharat Forge Ltd. vs Addl. CIT (2013) 36 taxmann.com 574 (Pune ITAT) and ACIT(TDS) vs Utility
Powertech Ltd. (2008-TIOL-14-ITAT-Del).



The ITAT noted that Right Management was a tax resident of Singapore eligible to claim benefit
under the provisions of India-Singapore tax treaty. The business profits of Right Management
could be taxed only in Singapore unless it was carrying its business through a PE situated in
India.

Payment made to Duo Contrusting (German Tax resident)


The ITAT held that Duo Consulting was a tax resident of Germany and thus, the provisions of
India-Germany tax treaty would be applicable. The remittance made to Duo Contrusting towards
participation in a conference did not fall within the term ‘Royalty’ or ‘FTS’ as defined in the IndiaGermany tax treaty and hence, the TDS would not be deductible on such remittance.



The ITAT observed that the FTS under Section 9(1)(vii) of the Act covers fees for technical,
consultancy or managerial services. It does not cover professional services. Fees paid for
professional services are therefore, not taxable in India.



The ITAT referred to the ‘Other Income’ article to the India-Germany tax treaty, which states
that any income not dealt with any Article of the tax treaty can be taxed only in Germany.



The ITAT noted that the same should be construed in the nature of business income of the payee
and in the absence of PE of the payee in India, the same should not be subject to tax in India.

Citation
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Our Comments
The ITAT has succinctly analysed the facts and given the decision on the issues, which have bone of
contention in large number of cases and are being litigated by the taxpayers.

Sukanya Samriddhi Account Scheme, 2019 ->

NOTIFICATION NO. G.S.R. 914(E) [F. NO. 2/2/2018/-NS (PT-I)], DATED 12-12-2019
Sukanya Samridhi Account Scheme, 2019 came into effect from the above notified date where, a
bank account is opened under this scheme for a girl child, after her attaining the age of 10 for
encouraging savings for education, marriage etc. Deposit under this account will earn interest @
8.4% p.a. This account shall mature after completion of 21 years from the day of opening such
account. Premature withdrawal and withdrawal for education is allowed, subject to conditions as
mentioned in the Scheme.

Public Provident Fund Scheme, 2019 ->

NOTIFICATION NO. G.S.R. 915(E ) [F. NO. 2/2/2018-NS(PT-I)] , DATED 12-12-2019
The Central Government has notified Public Provident Fund Scheme, 2019. A person can open
saving account under this scheme with initial deposit of Rs. 500 and with multiple deposit of Rs.
50 may be made in the relevant accounting year. Maximum Rs. 1.5 lacs can be deposited in such
account during the year. Deposit under this account shall earn interest @ 7.9% p.a. Premature
withdrawal and loan facility against the deposit is subject to conditions as mentioned in the
scheme.

Senior Citizen Saving Scheme, 2019 ->

NOTIFICATION NO. G.S.R. 916(E) [F. NO. 2/2/2018/-NS (PT-I)], DATED 12-12-2019
The Central Government has notified Senior Citizen Scheme, 2019. A person fulfilling certain
conditions, such as attaining age of 60 or above, or person of agre between 55 to 60 years and
retired on super annuation or otherwise and other conditions as mentioned in the scheme can
open saving account under this scheme with initial deposit of Rs. 1000 and with multiple
deposit of Rs. 1000 and maximum of Rs. 15 lacs can be deposited in such account. Deposit under
this account shall earn interest @ 8.6% p.a. The deposit under this scheme will mature after 5
years, which can be further extended by 3 years. Premature withdrawal of the deposits is
subject to conditions as mentioned in the scheme.

National Savings Certificates (Viii Issue) Scheme, 2019 ->

NOTIFICATION NO. G.S.R. 919 (E) [F. NO. 2/2/2018/-NS (PT-I)], DATED 12-12-2019
The Central Government has notified National Saving Certificates (VIII issue). A person under
this scheme can purchase minimum of Rs. 1000 and multiple deposits of Rs. 100. There is no
maximum limit for the purchase made. Deposit under this account shall earn interest as specified
under the scheme. The deposit under this scheme will mature after completion of 5 years.
Premature withdrawal of the deposits is subject to conditions as mentioned in the scheme.

Kisan Vikas Patra Scheme, 2019 ->

NOTIFICATION NO. G.S.R. 920(E) [F. NO. 2/2/2018/-NS (PT-I)], DATED 12-12-2019
The Central Government has notified Kisan Vikas Patra Scheme. A person under this scheme can
deposit minimum of Rs. 1000 and with multiple deposit of Rs. 100 and there is no maximum limit
for the deposits made. Deposits made under this scheme shall be doubled on maturity. The
deposit under this scheme shall be matured after completion of 9 years and 5 months
commencing from the date of deposit. Premature withdrawal of the deposits is subject to
conditions as mentioned in the scheme.

Rules for section 194M and section 194N of the Act ->

NOTIFICATION NO. G.S.R. 858(E)[NO. 98/2019(F. NO. 370142/30/2019-TPL)], DATED 18-112019
CBDT has notified rules for paying TDS to the credit of Central Government, filing of TDS returns
and issuing TDS certificates for tax deducted u/s 194M and 194N of the Act.
TDS u/s 194M and 194N shall be paid to the credit of the Central Government within a period of
30 days from the end of the month in which deduction is made. The person shall deposit tax
accompanied by challan cum statement in Form 26QD. The certificate of deduction of tax at
source in Form No.16D shall be furnished by the person deducting tax within 15 days from the
date of furnishing Form 26QD.

Extension Of Due Date Of Payment Of Tax Deducted At Source Under Section 194M ->

CIRCULAR NO. 31/2019 [F. NO. 370142/18/2019-TPL], DATED 19-12-2019
CBDT has extended the due date for payment of TDS deducted u/s 194M during the month of
September, 2019 and October, 2019 and the due date for furnishing the challan-cum-statement
in Form 26QD for the same, from 31-10-2019 and 30-11-2019 respectively to 31-12-2019.

Clarification In Respect Of Prescribed Electronic Modes U/S 269SU ->

CIRCULAR NO.32/2019 [F.NO.370142/35/2019-TPL], DATED 30-12-2019
It has been clarified that the penalty under section 271DB of the Act of Rs. 5,000 per day shall not
be levied, if the specified person u/s 269SU installs and operationalises the facilities for accepting
payments through prescribed electronic modes, as notified on 30.12.2019, on or before 31st
January, 2020. However, if the specified person fails to do so, he shall be liable to pay under
section 271DB of the Act a penalty of five thousand rupees per day from 1 st February, 2020 for
such failure.

Insertion Of Rule 119AA ->

NOTIFICATION NO.105/2019 [G.S.R.960(E), (F.NO.370142/35/2019-TPL)], DATED 30-12-2019
Following modes of electronic payments for the purposes of section 269SU are notified vide new
Rule inserted in the Income-tax Rules.
(i) Debit Card powered by RuPay;
(ii) Unified Payments Interface (UPI) (BHIM-UPI); and
(iii) Unified Payments Interface Quick Response Code (UPI QR Code) (BHIM-UPI QR Code).

Time Limit For Linkage Of Aadhaar No. With PAN Extended ->

NOTIFICATION S.O.4708(E) [NO.107/2019 [F.NO.225/75/2019-ITA.II), DATED 30-12-2019
The time limit for linkage of Aadhaar number with PAN is extended upto 31st March 2020.

Extension Of Time Limit For Compounding Of Offences – One Time Measure ->

CIRCULAR NO. 1/2020 [ F. NO. 285/08/2014/-IT(INV. V)/639] DATED 3-1-2020
In order to reduce the pendency of existing prosecution cases before the courts, CBDT has
extended the time limit for filing application for compounding of offences under the Act (as given
in Circular no. 25/2019) before the competent authority to 31st January 2020.

Condonation Of Delay In Filing Of Form No. 10B For Assessment Year 2018-19 And
Subsequent Years ->

CIRCULAR NO. 2/2020 [F. NO. 197/55/2018-ITA-I], DATED 3-1-2020 and CIRCULAR NO. 3/2020
[F. NO. 197/55/2018-ITA-I], DATED 3-1-2020

In addition to extension given for submission of Form 10B in Circular no. 28/2019 for AY 201718 and AY 2016-17, the CBDT has instructed the AO to admit applications for condonation of
delay in filing form 10B for AY 2018-19 and subsequent years if the said delay is upto 365 days
and decide on merits.
No belated applications shall be entertained unless CIT satisfy themselves that the assessee was
prevented by reasonable cause from filing of applications within the stipulated time. Further, in
respect of Form No. 10, the Commissioners shall also satisfy themselves that the amount
accumulated or set apart has been invested or deposited in any one or more of the forms or modes
specified in sub-section (5) of Section 11 of the Act.

Income Tax Returns Forms ITR -1 (Sahaj) And ITR – 4 (Sugam) Released ->

NOTIFICATION NO. GSR 9(E) [NO.1/2020 (F. NO. 370142/32/2019-TPL)] DATED 3-1-2020
The CBDT has released new ITR 1(Sahaj) and ITR 4 (Sugam) for AY 2020-21.

Amendment In Rules 10DA And 10DB ->

NOTIFICATION G.S.R. 14(E)[ NO.03/2020 (F. NO. 370142/19/2019-TPL)], DATED 6-1-2020
Rules no.10 (2), (3), (4) and (5) has been substituted with new Rules which are applicable w.e.f
01st April 2020. Extract of new rules are given below:
"(2) The information and document specified under sub-rule (1) shall be furnished to the Joint
Commissioner referred to in sub-rule (1) of rule 10DB, in Form No. 3CEAA on or before the due
date for furnishing the return of income as specified under sub-section (1) of section 139.
(3) The constituent entity shall furnish Part A of Form No. 3CEAA even if the conditions specified
under sub-rule (1) are not satisfied.
(4) Where there are more than one constituent entities resident in India of an international group,
Form No. 3CEAA may be furnished by any one constituent entity, if, —
(a) the international group has designated such entity for this purpose; and
(b) the information has been conveyed in Form No. 3CEAB to the Joint Commissioner referred to
in sub-rule (1) of rule 10DB, in this behalf thirty days before the due date of furnishing the Form
No. 3CEAA.";
Further, there are amendments also made in Rule 10DB wherein the information required to be
conveyed under proviso to sub-section (4) of section 286 regarding the designated constituent
entity shall be furnished in Form No. 3CEAE.

Receipt Of Applications U/S 197 For Lower / Nil TDS Certificate Can Be Made Before Start
Of Financial Year And Barring Receipt Of Applications For Current Financial Year ->
INSTRUCTION F. NO. CPC(TDS)/197 CERTIFICATE /CUT OFF DATE/2019-20, DATED 24-1-2020
Applications in case of lower / Nil TDS certificates u/s 197 of the Act, can be filed on or after 28 th
February 2020 for FY 2020-21. Also, it has been instructed that applications for FY 2019-20 shall
not be allowed after 15th March 2020.

Amendment In Rule 6dd, Insertion Of Rule 6abba ->
NOTIFICATION NO. 8/2020 [G.S.R. 56(E)/ F.NO.370142/14/2019-TPL], DATED 29-1-2020
New Rule 6ABBA has been inserted to notify the other electronic modes of payment which are as
follows:
(a) Credit Card;
(b) Debit Card;
(c) Net Banking;
(d) IMPS (Immediate Payment Service);
(e) UPI (Unified Payment Interface);
(f) RTGS (Real Time Gross Settlement);
(g) NEFT (National Electronic Funds Transfer), and
(h) BHIM (Bharat Interface for Money) Aadhaar Pay";
Further, Rule 6DD has been amended wherein payment made otherwise than account payee
bank draft or use of electronic clearing system through a bank account or through such other
electronic mode as prescribed under rule 6ABBA, exceeds Rs. 10,000 shall not be disallowed u/s
40A(3) under the circumstances as specified therein.

